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Subject matter:  Pleadings struck in family law proceeding for child custody.  

Substantive issue: Unfair trial; discrimination; child protection; servitude; freedom of

expression; freedom of thought and religion; equality of spouses.

Procedural issues: exhaustion of domestic remedies; non substantiation of claims.

Articles of the Covenant: 2 paragraph 3; 8 paragraph 2; 14 paragraph 1; 18 paragraph 2 and

4; 19 paragraph 2; 23 paragraph 4; 26

Articles of the Optional Protocol: 2 and 5 paragraph 2 (b).

[ANNEX]

The following part is the Decision of the Committee, and after it you can find all the documents submitted to the Committee by both parties. The red texts are my rebuttals. The blue links jump to the referred part of a submission, and you can return by pressing Alt + Left Arrow.
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DECISION OF THE HUMAN RIGHTS COMMITTEE UNDER THE OPTIONAL

PROTOCOL TO THE INTERNATIONAL COVENANT ON CIVIL AND

POLITICAL RIGHTS

Ninety-sixth session

concerning

Communication No. 1639/2007*
Submitted by:


Mr. Peter Zsolt Vargay (represented by Dr. Istvan

Barbalics)

Alleged victim:


The author

State party:
Date of communication:


Canada

9 October 2007 (initial submission)

The Human Rights Committee, established under article 28 of the International Covenant on Civil and Political Rights,

Meeting on 28 July 2009

Adopts the following: 
DECISION ON ADMISSIBILITY

1.
The author of the communication is Mr. Peter Zsolt Vargay, a Hungarian national born in 1969. He claims to be a victim of a violation, by Canada, of his rights under articles 2(3); 8(2); 14(1); 18(2) and (4); 19(2); 23(4) and 26 of the Covenant. The author is represented by Dr. Istvan Barbalics. The Optional Protocol entered into force for the State Party on 19 May 1976.

The facts as presented by the author

The most important details are unfortunately missing from “The facts as presented by the author” chapter: The Canadian court has passed a judgement of which, the lawful part is approximately 3-5% and the rest of it is miscalculation. The miscalculation is more than 1 million dollars, which is manifest error. I was disqualified from the proceeding, neither I, nor my lawyer could participate on the hearing, finally I was not allowed to appeal. There was no evidence taking procedure during the hearing, the judge passed automatically what the plaintiff requested. (The judge conducted a “Noting Default” procedure and judgement, in which case the judge always orders automatically whatever the plaintiff requests.) Neither the judgement, nor the reasoning was orally pronounced at the hearing. There is no reasoning part of the written judgement. The plaintiff was enforced against her own will to claim that amount by Canada. As a consequence of this lawsuit, I lost all my assets, I did not see my child in the past 6 years, 3 of my family members died and 1 was diagnosed with cancer (see here, here, here, here and here).

2.1
The author and Agnes Vargay had a child, named Tamara Vargay, born on 7 March 2001. They subsequently married on 21 April 2001 in Hungary. On 20 February 2004, they, together with the child, arrived in Toronto, Ontario (Canada). The spouses’ relationship had deteriorated along the years. On 9 April 2004, the spouses had an argument. The following day, Mrs Vargay left their home with the child. The author has not seen his daughter since.

2.2
On 13 April 2004, she initiated proceedings regarding the custody and support for the child. The Ontario Court of Justice issued a temporary order on 14 April 2004, granting Mrs Vargay interim custody of the child, without prejudice to the respondent’s rights on return of motion, and restraining the respondent from harassing, molesting or annoying the applicant. The order also specified that the child was not to be removed from the State of Ontario. On 11 May 2004, the author requested the Court to dismiss the claim. He also requested joint custody of the child, access to the child and disclosure of information about her education, health and welfare. On 13 May 2004, Mrs Vargay amended her claim and requested the Court to grant her sole custody of the child; to prohibit the author’s access to their daughter; to order the author to pay for child and spousal support; and to issue an order restraining the author from molesting, annoying, harassing and communicating with or coming within 500 meters near her and the child. The Ontario Court acceded to Mrs Vargay’s claim and ordered the author to produce copies and records from 2003 to May 2004 of his bank accounts in Hungary; and to produce updated bank statements of his accounts from February to May 2004. The Court gave Mrs Vargay interim custody of the child and the author, interim access to the child.

2.3
On 21 May 2004, Mrs Vargay made an amendment to her financial statement and estimated her needs to 727 CAD per month. On 15 July 2004, the Court ordered the author to provide Mrs Vargay with copies of all records for 2003 and 2004 concerning his business and personal accounts in Hungary as well as proof of the status of his partnership in a computer company he owned in Hungary. The Court authorized the author’s access to his child for 3 hours a week under supervision. According to the author, the banks in Hungary gave valid certificates about the balance of his bank accounts. Moreover, the author’s father, who is the other owner of the company wrote a letter to the judge stating that the company was making negative profit, had only one part-time employee and had no assets. The Court insisted that the author should provide proof of the status of his partnership in the company. The author refused to disclose the requested information without the other owner’s permission. As he did not obtain such permission, the author kept refusing to respond to the Court’s request. On 7 October 2004, the Court decided that, if the author failed to provide this information, Mrs Vargay might bring a motion. The Court also ordered the author to provide a job search list.

2.4
The author claims that he provided the Court with documents showing the efforts made to fulfil the Court’s request. However, on 27 January 2005, the Court ordered that the author’s Answer be struck, that Mrs Vargay should have final custody of the child and that the author should pay both child and spousal support commencing 9 April 2004
.

2.5
When trying to appeal the striking order, his lawyer was informed that one of the parties had to reside in Ontario for the Court to be declared competent
. As the author no longer resided in Ontario, he needed to obtain a declaration of residency from Mrs Vargay. He failed to obtain such declaration and was therefore not entitled to appeal the Ontario Court’s order.

The complaint
3.1
The author considers that the State Party has violated his right to fair trial and equality of arms under article 14, paragraph 1. He alleges that the Ontario Court of Justice did not take into account the valid marriage contract, which was in force between the parties and which recognized the applicability of Hungarian law and the jurisdiction of Hungarian Courts for any disagreement arising from the contract itself. He considers that the Court prevented him from being heard and from appealing its decision. He adds that the non-disclosure of the documents requested by the Court resulted from acts beyond his control, namely the negative decision by the co-owner regarding his partnership in the computer company. He further considers that the Court’s decision was based only on the other party’s arguments and that it lacks reasoning as regards the amount that he was ordered to pay for child and spousal support. There is no any kind of reasoning, not even one word about any topic (see here and here). The author also considers that the Court acted in a discriminatory manner and therefore alleges a violation of article 26 of the Covenant.

3.2
A violation of article 2, paragraph 3 is said to have occurred in that the author was prevented from filing an appeal against the Ontario Court’s decision. The author submits that Mrs Vargay did live in Ontario when the appeal was brought, but she took advantage of her right not to disclose her address. He also submits that the decision of the Court was unfair, as the non-disclosure of the documents requested by the Court resulted from conducts that were beyond his control. We did not submit the last sentence. On the contrary, we submitted that the court applied the Canadian law perfectly during the disqualifying decision, which matter at issue is here. The acts themselves are contrary to human rights but the disqualification order of the judge perfectly matched with these acts (see here, here, here, here and here). He concludes that due to shortcomings in Canadian legislation, he had no access to an effective legal remedy.

3.3
The author alleges a violation of his rights under article 8, paragraph 2 of the Covenant stating that the errors made by the Ontario Court in estimating his income would put him in a situation of servitude because all the money he could possibly earn must be transferred to his child and wife for their support. His estimated income was calculated by the Court based on the income of mathematicians with a Canadian degree and 15 years of work experience in Canada, which is not his case since he just arrived in the country. The estimation of my income was not the main problem but the calculation after the estimation was totally erroneous, and we stated this, as it is impossible to pay out the ordered support even from the estimated income, because the remaining money is not enough for food and rent (see here). On this ground, the author also claims a violation of article 26 of the Covenant.

State Party’s observations on admissibility and merits
4.1
In its observations dated 7 July 2008, the State Party challenges the admissibility of the communication for non-exhaustion of domestic remedies, incompatibility with the provisions of the Covenant and non-substantiation. Should the Committee declare the communication admissible, the State Party considers that the communication is without merits and groundless.

4.2
According to the State Party, the author has failed to exhaust all available domestic remedies. It is the Human Rights Committee’s constant jurisprudence to consider that the author must exercise due diligence in the pursuit of available remedies. In the present case, the author has failed to exercise due diligence despite the availability, in the domestic family legislation of the Province of Ontario, of specific mechanisms to address complaints such as the author’s. According to the State Party, the author’s lawyers attempted to get him to file the required material so that his Answer would not be struck, and to get instructions from the author in order to commence the appeal within the statutory deadlines. My lawyer did not ask any instruction in the letter or anywhere else. There are two letters mentioned in the submissions: dated 15th of February 2005, and 31st of March 2005.  My lawyer mentioned one further dated 10th of February 2005, which is stated only by him, nobody saw it, not even me. The letter dated 31st March was written 1 month beyond the deadline, since the deadline was 25th of February (see here and here), in addition the letter was send to Hungary by regular mail (mail steamer) so it arrived 2nd of May, 2 months after the deadline. Since the writing of the letter was much beyond the deadline, therefore the content of the letter dated 31st of March is totally irrelevant in order to commence the appeal, on top of that the suggested direct coordination with the lawyer of the other party was totally against the law (see here, here and here). The only relevant letter is the 15th of February in which he informed me about only 2 things: 1. he had not the faintest idea how to appeal successfully the disqualification order, as it was absolutely lawful (see here and here), 2. he actually backed out of my representation exactly because he cannot solve the appeal (see here). So, there is no getting instruction from me in order to commence the appeal. But even if I had been asked any instruction then what could I have answered? He is the lawyer not me, why would he asked me how to solve a case, I have no chance to know, and he has to know.  However, the author appeared not to have responded to his lawyers’ requests nor did he take measures on his own behalf to exhaust the remedies available. There was no request in the first place. (There was request only in the irrelevant 31st March letter, which was written much beyond the deadline.) I really don’t understand this why-did-not-respond topic. This is my personal issue why and how I coordinate with my lawyer. Neither the other party, nor Canada, nor the Committee can examine separately the lawyer and the client, only together as a party. The party, so the union of the lawyer and the client has to exercise due diligence in the pursuit of available remedies. And, the party exercised due diligence and did not fail to do anything. It is not disputable in front of an international court, how much the lawyer and the client talked or corresponded to each other. Of course we kept the contact suitably both oral and written ways as much as the case required (see here). It is not disputable in front of an international court that they would have had to talk for two more hours. Maybe I did not respond for the particular mail, but we coordinated throughout the case. Lets advert to the respond to the letter. What should I answer for a notice saying he has no idea how to appeal the disqualification order since that was absolutely lawful and reasonable (but other lawyers and even the Canadian Ministry had the same opinion during this communication)? What should I answer for this notice, for this statement? Should I send him to protest in front of the Canadian Parliament to change the law? Or should I send him back to the law school for a further 2 years study? Or should I suggest a solution, which I did not know at that time and I even still do not know now? And what should I answer for that statement that he backed out of my representation? Should I answer that he fell short in my expectations? Or should I answer that he cannot back out because instead of that I fire him? This was a letter for which there was nothing to answer, because it contained only statements but no questions, no requests. Indisputable statements. If the letter had contained any question I would have responded it. But in that case, that would also not be the business of Canada. The relationship of the lawyer and his client is undisputable in front of the international court, only the question whether the party exercised due diligence. And the party exercised due diligence. In addition my lawyer said what step he would make if I did not respond and it was perfect. He would submit my appeal, and it was perfect for me, so there was nothing to answer for it too (see here). The second letter is ab ovo unmeaning. That is unmeaning because he posted that letter more than 1 month after the deadline, in which he wrote what should be done before the deadline. He had an idea afterwards what could have been done earlier, but he got the instructions also afterwards from the court (instructions that do not exist in any law), and finally he got a totally unlawful condition from the lawyer of the other party (see here). Where is our fault? Is our fault that we did not violate the valid Canadian law? And what kind of measures on my own behalf could I take? If my lawyer has no idea what kind of measures are useful, how can I have any better idea?
4.3
An appeal from a decision of the Ontario Court of Justice in a family law proceeding may be sought at the Superior Court of Justice. Further appeals from decisions of the Superior Court are available to two higher levels of court (the Ontario Court of Appeal and the Supreme Court of Canada), although leave may be required. In order to start an appeal from a Final Order of the Ontario Court, a party must within 30 days serve a Notice of Appeal on the other party affected by the appeal. Then, within ten days of serving the Notice of Appeal, the party must file it with the Court. The Law also provides that a case must be started in the municipality where a party resides, or, if custody and access of a child is in issue, in the municipality where the child ordinarily resides. In order to commence an appeal in the Toronto Superior Court of Justice, the author had to demonstrate that he or Mrs Vargay resided in Toronto. Mrs Vargay’s lawyer was willing to provide a sworn statement that Mrs Vargay resided in Toronto. We rebutted it. The “willingness” was only a promise that he finally did not keep. He imposed unlawful, unacceptable condition on me. The other party cannot make difference, cannot split the party, cannot insist on coordinate only with the lawyer or only with the client, the other party can only insist on coordinating with our party. And our party did it, our party coordinated with them, but they did not give us the sworn statement. Our party has the right to decide who exactly will coordinate from our party with them. We decided it, it was my lawyer, my lawyer acted for me, and they could talk to my lawyer as to me, since my lawyer stood for me in every question. The other party cannot make difference that they do not coordinate with this, only with that, they have to coordinate with those who we mark out for this coordination. They can just insist on coordinating with our party, and it happened, and they interrupted the coordination see here, here and here). However, the author took no steps to contact Mrs Vargay’s lawyer, nor did he seek an extension of the time period for filing an appeal. We explained in detail in a whole chapter (see here), why I could not contact directly in person with the other lawyer. The court gave this out of law instruction too late, the lawyer of my wife gave the condition after it, and this condition was multiple contrary the law. And, it is unacceptable based on common sense too, that without legal education and with a limited knowledge of English, I cannot be expected to get engaged in negotiations of a legal nature with the lawyer of my wife in his mother tongue (see here). The extension of the deadline is a totally illogical idea, since it cannot bring up the solution. If there is no existing solution, then it is independent from the deadline; it does not matter 1 day 1 month or 1 year. The extension could have had sense if I had wanted to return to Ontario. But I did not and I do not have any intention to return to Ontario. Several months before the appeal I moved to a different province, and I left Canada after the judgement from that province, and I never moved back to Ontario. I left Ontario in 2004, I did not move back, and I do not even wish to, but the right to appeal must have for a person like this too, in accordance with the Covenant. But the situation is not like this in Canada nowadays, because the laws are faulty. There was no sense to extend the deadline.

4.4
The final conclusion of the Decision located in para 7.3 declared inadmissible our communication referring back to this para 4.4. Para 7.3 refers to the conclusion of the last sentence of this para 4.4 as a reason to the final conclusion of the Decision. The essence of the present para is that the constitutional challenge is an effective and available domestic remedy, but we did not exhaust it because we doubted for its effectiveness. But we rebutted this argument in our last submission, but our rebuttal is not included into this Decision, and this is one of the main reasons of the erroneous inadmissibility decision. We rebutted the effectiveness of the constitutional challenge, since Canadian Constitution is not protecting any of the rights referred to by us, so it is not effective. On top of that it is not true that it was recognised as an effective remedy by an other Committee. Moreover, even if it were effective in one case, it would not necessarily be effective in another case. Even if it could be effective for rights declared in the Constitution, ab ovo no way to be effective for rights not declared in the Constitution. On top of that, it was also not available, because the jurisdiction rules would require Canadian residential address. I lived out of the country, and despite our due diligence we were not able to get the declaration of the other party about their residential address. And we wrote 10 further arguments why this or other remedies are neither effective nor available in our submission (see this whole chapter here) With regard to the author’s allegations of lack of equality of arms under articles 14 paragraph 1 and 26 of the Covenant, the State Party submits that the Covenant rights are protected in the Canadian Constitution We rebutted, they are not protected in the Constitution. We rebutted this in a whole chapter (see here). The rebuttal of the protection of the 14(1) rights can be seen separately here and here. The rebuttal of the protection of the 26 rights can be seen here, which is the supreme body of Law in Canada. Any law that is inconsistent with the provisions of the Constitution is of no force or no effect. The Canadian Charter of Rights and Freedoms is part of the Canadian Constitution and provides for the right to fair trial, equality of arms and prohibition of all forms of discrimination. The author could have applied to a court for a Charter remedy. The State Party emphasizes that the Committee against Torture has recognized that constitutional challenges to legislation are available and effective remedies in Canada. We rebutted, they have not recognized it (see here). The author’s doubts about the effectiveness of domestic remedies do not absolve him from exhausting them. This is a very important principle, but the Decision of the Committee misinterprets the meaning. There are two principles that sound similar but seem conflicting. 1. “Domestic remedies must only be exhausted to the extent that they are both available and effective.” (See for example Gauthier v. Canada, Communication 633/1995, paras 4.15, 6.4, 9.2.) 2. “The author’s doubts or assumptions about the effectiveness of domestic remedies do not absolve him from exhausting them.” (See for example A. and S.N. v. Norway, Communication 224/1987.) The first principle means that the not effective, the really and objectively not effective remedies need not be exhausted. The second means that if the author mistakenly assumes an objectively effective remedy to be ineffective, then his wrong assumption is not an excuse for the not exhaustion. So, the first question for a not exhausted remedy is always if that remedy is objectively not effective or just the author assumed it mistakenly. And, the constitutional challenges are objectively ineffective, since the Constitution does not protect the rights at issue, and we proved it correctly. So this is the big misunderstanding here, it is not true that all the remedies must be exhausted regardless the objective effectiveness because the assumption is not an excuse. (We explained it in detail, see here and here.) The objectively not effective remedies (the constitutional challenges are this like) need not be exhausted. You also have to understand that the effectiveness is not a universal category. It is possible that a remedy is effective for a problem because it can repair that based on the law (it could repair the torture because the Constitution protects this right) at the same time it is not effective for another problem because that is not protected by the Constitution. The author also did not exhaust the constitutional challenge in the Gauthier v. Canada (see here), and his communication was declared admissible because the Constitution does not protect the rights he referred to. And we proved successfully that the Constitution does not protect the rights guaranteed by the Articles 14(1) and 26 what Canada violated. What could we refer to in a constitutional challenge? Please modify the law to be synchronized with the Constitution, while the Constitution obviously does not contain what we are asking for?
4.5
The State Party claims that the author’s allegations under articles 2 paragraph 3, and 8 paragraph 2 are incompatible with the provisions of the Covenant. In the alternative, these allegations are inadmissible on the grounds of non-substantiation. With regard to article 2 paragraph 3, the State Party understands the author’s claim as an attempt to invoke it as an independent right. Article 2 does not establish independent rights but instead impose duties on the State parties based on the rights recognized in the Covenant. Under article 2, the right to a remedy arises only after a violation of a Covenant right has been established. In the alternative, should the Committee choose to examine article 2 in the light of the author’s allegations, it maintains that the principle of an effective remedy is tied to the principle of exhaustion of domestic remedies and therefore, the author failed to substantiate his allegation that Canada did not fulfil its obligation under article 2 paragraph 3 of the Covenant.
4.6
With regard to article 8 paragraph 2, it is the State Party’s position that neither an obligation to pay child support, in accordance with Canadian Law, nor an obligation to pay spousal support constitutes “servitude” as prohibited in article 8, paragraph 2 of the Covenant. Ok, ok, but this is 1 million dollars, and exactly contrary to the Canadian Law! (See here and here.) Every parent has an obligation to provide financial support for his or her child during the child’s infancy. The Canadian Child Support Guidelines provide standard amounts that a non-custodial parent must pay, based on the parent’s annual income and the number of children subjected to the order for support. According to that Canadian Child Support Guidelines, a parent with the $58,427 gross annual income the judge estimated in my case would pay monthly $1681 even for 20 children and not $1995 as me. Which is obviously maximized at $1681 because he would starve to death at bigger deduction. If the parent does not provide the Court with proof of his or her income or if the court does not accept that the parent’s income reflects his or her ability to pay, a court has the authority to impute a parent’s income to such an amount that the parent is deemed capable of earning, based on his or her level of education and market salary. In Mrs Vargay’s case, she has limited education we rebutted it (see here and here), speaks little English we rebutted it (see here, here and here) and has a young child to take care for we rebutted that the taking care for a young child establishes the entitlement (see here, here and here). A spousal support is therefore necessary. The spousal support is 95% of the total payment of the judgement. At first she has no entitlement for any spousal support because she could work just she does not want to (see here, here, here and here), at second the amount is seriously exaggerated because it is synchronized neither by her need nor by my abilities (see here, here, here and here). The factual requirements for servitude imply something more repressive than the author is alleging. No. It is enough for the servitude or compulsory work, if one person has to work for another who is not incapable to work. Which is exactly the situation in my case. The State Party therefore requests that the Committee considers this part of the communication incompatible ratione materiae with the provisions of the Covenant. In the alternative, the State Party submits that the author has failed to substantiate his allegations, as the author has not taken any steps to comply with his legal obligation to pay monthly child support. The author could not have suffered any financial detriment since he never complied with the Court’s order.
4.7
The State Party takes the position that the author has not sufficiently substantiated, for the purpose of admissibility, his allegations with respect to articles 14 paragraph 1, and 26 of the Covenant. Article 14 of the Covenant guarantees procedural equality and fairness only. It cannot be interpreted as ensuring an absence of error on the part of the competent tribunal. The author does not allege any partiality or lack of independence on the part of the courts. Of course we alleged (see here, here, here, here, here, here and here). In regards to the author’s submission that the Court mistakenly ignored a marriage contract between the author and Mrs Vargay The court not mistakenly ignored the marriage contract, so it is manifest error, manifest arbitrary evaluation of evidence and denial of justice which is covered by the Article 14 paragraph 1 (see here and here), the State Party maintains that it is up to the domestic courts to review evidence before them and to determine the appropriate weight to give to each piece of evidence.

4.8
The State Party submits that the striking of the author’s Answer in the family law proceedings in no way constitutes a denial of justice. Answer struck = disqualification from the hearing; and of course this is exactly the denial of justice. Moreover, the author has not demonstrated that he has been treated differently than any other party to a family law proceeding in the Province of Ontario. Equality of arms means that the same procedural rights are to be provided to all parties unless distinctions made are based on law and can be justified on objective and reasonable grounds. We rebutted it (see here). Any disadvantage the author suffered was due solely to his failure to comply with the requirements of the law to provide financial disclosure, as well as his failure to participate in the Court hearing on 27 January 2005. The State Party firmly believes in the importance of full financial disclosure in family law proceedings involving support claims. A party who fails to comply with a disclosure order risks being held in contempt and having his or her pleadings struck with costs. The author was given eight months to disclose this information and still did not take any step to provide the necessary disclosure or to provide sufficient evidence to convince the family judge that he was unable to obtain the necessary information despite his lawyer’s repeated requests. As for the author’s attendance in court, he did not appear to have given advance notice to his lawyer nor did he seek to make a request to the Court to have the matter adjourned until such time as he was able to return to Toronto. I did not want to return to Ontario, never, so it was totally illogical to extend the deadline. I would have to have the right to appeal even if I do not want to return. Further, the author’s subsequent inability to obtain a hearing where he could appeal the Final Order was due to his failure to contact Mrs Vargay’s lawyer the condition of the lawyer of my wife arrived too late, and it seriously contradicted the law, and it seriously violated my rightful interest (see here and here) to obtain the necessary affidavit stating that Mrs Vargay still resided in the jurisdiction.
4.9
The State Party argues that the author alleges, without further explanation, that his right to equality before the law, as protected by article 26 of the Covenant has been violated. As demonstrated above, the author has failed to demonstrate that he was treated differently than any other party to a family law proceeding in Ontario.

Author’s comments on the State party’s observations

5.1
In his comments to the State Party’s observations, the author adds, that the State Party has violated articles 18, paragraphs 2 and 4; 19, paragraph 2; and 23, paragraph 4. The author alleges that his rights under article 18 paragraph 4 have been violated because he has never been given access to his daughter since his wife left the family home on 9 April 2004. Moreover, the author considers that his rights under articles 18 paragraph 2 and 19 paragraph 2 were violated on the grounds that Mrs Vargay has received state-funded counsel in her family law matter; Mrs Vargay has sought spousal support from her husband in order to benefit from social assistance benefits and therefore the author felt obliged to express himself during the hearing to protect his own rights. Although her right for freedom of expression was violated, because she did not want to claim spousal support and she was forced to do it, but finally I suffered serious damage because of this action. Moreover, his Answer was struck in the family law proceedings and therefore he was denied his right to express himself. We did not write any similar. This part of the Decision of the Committee is really strange and really incomprehensible, since we explained at least 30 times in our 3 submissions. The Answer struck is a total prohibition of the participation in the proceeding, which contradicts to the principle of the adversary proceeding, which is part of the fair hearing protected by Article 14(1). We never said the Answer struck (which is a disqualification in fact) would contradict to the freedom of expression. I can not even imagine how the Committee misinterpreted 30 arguments one by one about the disqualification (Answer struck) in our submissions, and how they can state mistakenly that we would write these (see for example here, here, here, here, here, here, here, here, here, here, here, here, here, here, here, here, here, here, here, here, here, here, here, here, here and here). At the same time, the author claims that the situation he found himself into where he was forced to communicate with his lawyer’s wife in order to obtain a declaration of residency constitutes a violation of his right under article 18 paragraph 2. Finally, the author claims that the State Party has violated article 23, paragraph 4 by denying him access to his child without any valid reason. Nothing similar was written, so I also do not understand it either. The Article 23(4) was violated because the rights of the two spouses are not equal, since one of them has to work for the other but the other does not have to work for the first and moreover does not even have to work for herself (see here, here, here and here).

5.2
On 19 September 2008, the author requests the Committee to be granted temporary access to his child until the Committee makes a decision on the merits. In addition to the arguments already developed in his initial submission, the author states that the domestic remedies were neither available nor effective. The author failed to contact his wife’s lawyer to obtain a declaration of residency because he did not wish to do so. He quotes the Canadian Rules of Professional Conduct which prohibits a lawyer of one of the parties from being engaged in direct coordination, negotiation and bargaining with the client of the other party. The author did not wish to contradict the Rules of Professional Conduct and therefore, decided not to request the declaration of residency to Mrs Vargay’s lawyer. The author adds that his lawyer contacted his wife’s lawyer to obtain the declaration, however, Mrs Vargay’s lawyer interrupted the process as he wished to deal directly with the author and not with his lawyer. Since the author refused, no declaration was obtained and the appeal was barred. Mrs Vargay could have appealed the Ontario Court of Justice’s judgement but the author could not, which is a violation of the equality of arms principle. The mere fact that the author was forced to communicate with his wife’s lawyer constitutes per se a violation of his freedom of thought and expression
. In the author’s opinion, the Ontario Court of Justice acted partially during the proceedings. The allocation of spousal support to his wife, who had been living in Canada for a year at the time of the initial submission and had taken English classes was not justified. This contravenes the principle of independence of judges. The allocation of spousal support also serves the definition of servitude and violates the right to equality of spouses
.
5.3
With regard to the leave to appeal before the Ontario Court of Appeal and the Supreme Court of Canada, the author considers them as “extraordinary remedies” which do not need to be exhausted. They are processes in respect of which the court has discretion to grant or not to grant the remedy. With regard to constitutional challenges, they are also to be qualified as extraordinary remedies as confirmed by the jurisprudence of the European Court for Human Rights. Constitutional challenges imply a change of legislation and do not relate to a specific case but to a problem deriving from a concrete case. Therefore, it cannot be considered an ordinary remedy.
5.4
The author considers that the striking of his pleadings and the violations deriving from it might be in conformity with Canadian law but not with the Covenant. We did not write, “might be” in conformity with Canadian law, but we wrote that it was totally lawful according to all of my 3 Canadian lawyers, according to the lawyer in the international communication, and even according to the Canadian submissions. Totally lawful. Unfortunately. (See here, here, here, here, here, here, here and here.) He is not in a position to find an effective remedy for violations which are in conformity with Canadian law. The fact that the law imposes a serious disadvantage on a group, and is equally applied to everybody within the group, does not mean a lack of discrimination, but only that the entire group suffers an equal degree of discrimination. He considers that he did not fail to provide the financial statements requested by the Court. The financial information was available and only pieces were missing that were not necessary for the decision. The complete bookkeeping and all the bank account statements of the company were missing because the other owner of the company had denied his request to issue them. With the information provided, the judge could have estimated the amount of his income. He claims good faith in trying to obtain the necessary financial documents. The State Party itself recognized that the documents had been requested but did not arrive in time. This good faith should have been taken into account and not led to the author’s disqualification of the proceedings. We did not write the last sentence. Anyone who reads all the submissions can see that we did not state any similar. On the contrary, we stated, that unfortunately everybody has to be disqualified in Canada in such a situation. The only argument we had and we have now against the disqualification that this is strictly prohibited by the Covenant, and the Canadian law is wrong, but this argument cannot be accepted by a Canadian court, because they have to insist on the Canadian law. With regard to his appearance in Court, the author emphasizes that both parties have to be present at the hearing. This implies that he or his legal representative should appear before the judge. In the author’s situation, his lawyer was present during the hearing. The non-appearance in Court was in any case not among the reasons for his disqualification.
5.5
The author argues that the impossibility for him to challenge the legality of the decision puts him in a state of servitude where he has to work for another person and has no access to his child and no supervision over her education and religious choices. This violates his right to effective remedy and constitutes a denial of justice. The author also claims that the judgement of the Ontario Court of Justice has not been made public.
5.6
The State Party stated that the author had not “demonstrated that he has suffered any detriment as a result of the support order since, to date, he has not taken any steps to comply with the order”. The author considers, on the contrary, that he paid a serious price for fighting the Ontario Court’s judgement, as a result of which, his health has deteriorated. In addition, he has not seen his child for several years, which should in itself demonstrate the detriment caused by the judgement. The only motive to deprive the author of his right to see his child should depend on whether he has ever harmed his child. This should not, according to the author, depend on his possible failure in the proceedings.
5.7
The State Party has argued that article 2 paragraph 3 could not be invoked independently. The author agrees and emphasizes that he has never intended to raise it separately but in conjunction with the violation of the articles mentioned in his claim.

Additional submission by the State Party

6.1
In its supplementary response dated 9 February 2009, the State Party addresses in particular the author’s allegations in respect of articles 18 paragraph 4; 19 paragraph 2 and 23 paragraph 4 of the Covenant.

6.2
With regard to the author’s argument that his rights under article 18 paragraph 4 have been violated because he does not have access to his daughter, the State Party emphasizes that there was no order made as to access by the author to his child. The author could have established regular access with his daughter, as was initially ordered by the Court. His current lack of access is based on his own actions, including his failure to make the arrangements for supervised visits, and ultimately his decision to leave the jurisdiction of Ontario, while court proceedings were ongoing and without giving sufficient instructions to his counsel. At first, the two parties made Separation agreement during the proceeding, in which they agreed that I could visit my child directly without supervision (see here, here and here). The Separation agreement was filed and this Separation agreement is binding on the court (FLA 54.), the judge cannot depart from it, so the order was erroneous (see here). Canadians are crazy. Does a human lose the right to see his own child, forever, just because he decided to move to another province during an ongoing proceeding? I was not able to arrange weekly personal visitations, because I moved to another province, so it is impossible to visit back to Ontario from 5000 km for 3 hours every week. Of course I gave sufficient information to my lawyer but he was not able to speak because our party was disqualified from the proceeding. This resulted in the Final Order containing no order as to the author’s access to his daughter. The author’s current lack of participation in his daughter’s moral or religious instruction is not a result of any action taken by Canada. It is also still open to the author to return to Ontario to attempt to appeal the Final Order to obtain access to his daughter. The deadline for the appeal was 30 days, it is exactly known by both Canada and the Committee, so what are they talking about? Beside this, even if we believed this sentence, I could do anything only in case I would move back to Ontario even according to Canada. But I do not want to live in Ontario, I do not want to move back as a residential address, and I still want to see to visit my child, how can I start a suit for it? If somebody does not move to Ontario to live there, then this person does not have entitlement to see his own child in all his own life, because he cannot start a suit? For those reasons, the State Party considers that the author has failed to establish a violation of article 18, paragraph 4 of the Covenant and requests the Committee to declare this part of the communication inadmissible.
6.3
The State Party considers that the author’s allegation under article 19, paragraph 2 is inadmissible on the grounds of incompatibility with the provisions of the Covenant. In the alternative, the author’s claim under article 19 paragraph 2 is inadmissible on the grounds of non-substantiation. According to the State Party, the author includes in the violation of article 19, paragraph 2, the provision of legal aid to Mrs Vargay and not to him, the allowance of social assistance to Mrs Vargay and not to him, and the striking of his Answer during the proceedings. In accordance with the freedom of expression declared in the Article 19(2) we did not complaint about these things. And in accordance with the striking of my Answer we referred to the principle of the adversary proceeding declared in the Article 14(1) instead of the freedom of expression declared in the Article 19(2). How can this be misunderstood, since we explained it more than 30 times? The party cannot be disqualified not because of the freedom of expression but because of the principle of adversary proceeding (see here, here, here, here and here). The State Party observes that the availability of legal aid and the requirement to pursue support from a former spouse This is a blatant error, and even Canada is recognising what I stated, that people are forced against their own will to ruin others on the Canadian courts, to rush others into death. The totally unlawful claim requirement was more than 1 million dollars spousal support for a healthy 25 years old woman after 3 years marriage in my court case. Four of my family members paid with their life for this claim requirement (see here, here, here, here, here, here, here, here, here, here and here) fall outside the scope of freedom of expression. The author appears to be alleging that the requirement obliged him to respond and his freedom of expression was thus violated. However, the requirement, which exists to ensure the integrity of the social assistance scheme, (see here) However? Are you crazy son of a bitch? Does Canada want to finance the social assistance system from the 1 million dollars stolen from me and from the other 1 million dollars stolen unlawfully from other people? Which are stolen during proceedings where the party is forced to claim 1 million dollars unlawful demand by the state, later the other party is disqualified, finally he is not allowed to appeal? And I still do not complaint about this, because the structure of this system is not my business? Fuck your mother, into her mouth, Canada! does not amount to a situation of forced expression. The author was not compelled to express himself. On the third ground, the State Party recalls that several jurisdictions in Canada permit a court to strike a party’s pleadings on the basis of inadequate financial disclosure. Such measure is considered the “ultimate sanction” against an uncooperative party. The adversary proceeding can not be cancelled even as the “ultimate sanction”, because it is protected by the Article 14(1) of the Covenant, and we explained it more than 30 times, so this is the best time to wipe out this institution all over the several jurisdictions in Canada (see here and here). In order to make such a ruling, there must be clear evidence of deliberate default and a complete disdain for orders of the court. Freedom of expression does not, according to the State Party, encompass the freedom to express oneself in any forum and in any manner that one desires. The author is free to express himself in any forum including the court so long as he does so according to the rules which are in place to ensure fair and effective proceedings. The allegations relating to freedom of expression are therefore incompatible rationae materiae with the provisions of the Covenant. In the alternative, the restrictions imposed on the author’s freedom of expression are justified under article 19 paragraph 3 and are necessary to achieve legitimate purposes. The Article 19(3) cannot be applied so the restrictions cannot be imposed even to achieve legitimate purposes, because the disqualification is prohibited by the mandatory principle of the adversary proceeding declared in the Article 14(1) instead of the principle of the freedom of expression declared in Article 19(2), and we explained it more than 30 times. And the adversary proceeding no way to be restricted even to achieve legitimate purposes.
6.4
As for the author’s allegation that the State Party has violated his right under article 23 paragraph 4 by denying him access to his child without any valid reason, the State Party states that the initial order from the Court granted the author access to his child. Despite the Order of the Ontario Court of Justice, it appears that these visits never occurred. On July 2004, a further interim Order was made granting the author weekly supervised access to the child to commence as soon as arrangements were made with the supervised access centre. It appears that no steps were taken to arrange the access since a subsequent order was issued reminding the parties of the arrangements to be made. The author argues that he was denied access to his child due to his failure to provide financial information to the court. According to the State Party, every parent has an obligation to provide financial support for their child during his or her infancy. Canadian courts have held that the obligation to pay child support is unconditional. However, a child’s right to support is independent of a child’s right to access, and an access parent may not be denied visits with his or her child by reason only of his or her failure to pay child support. Moreover, since the best interests of children are never static, custody and access orders are never final. If the author wishes to establish access with his daughter in the future, he will need to take the necessary steps to challenge the Final Order
. The State Party therefore submits that the author has failed to establish any violation of article 23 paragraph 4 of the Covenant and asks the Committee to declare this part of the communication inadmissible.
Issues and proceedings before the Committee
Consideration of admissibility

7.1
Before considering any claim contained in a communication, the Human Rights Committee must, in accordance with rule 93 of its rules of procedure, decide whether or not the communication is admissible under the Optional Protocol to the Covenant.
7.2
The Committee notes, as required by article 5, paragraph 2 (a) of the Optional Protocol, that the same matter is not being examined under any other international procedure of investigation or settlement.
7.3
The Committee takes note of the author’s claims that the decision of the Ontario Court of Justice dated 27 January 2005 to give Mrs Vargay custody of the child and order the author to provide child and spousal support violated a number of his rights under the Covenant. The Committee, however, notes the State Party’s argument that the author failed to appeal the Court’s decision and that such failure can only be attributed to his own behaviour. We rebutted it; see the details at the end of the Decision. The Committee also notes that, the author’s claims regarding the conduct of the Court, have not been brought before the domestic authorities either. We explained that the conduct of the Court complied with the procedural law. The problem is that the judge observed the procedural law, which law is contradicts the Covenant (see here, here and here). So what to bring before the domestic authorities? Please punish the judge because he observed the Canadian procedural law in every detail? This? Nothing from the conduct of the judge was contrary to the wrong Canadian law. Only the judgement, the decision of the dispute was contrary to the Canadian substantive law, but it could be changed through an appeal, but there is no available remedy and there is no effective remedy forum to appeal to (see here). The Committee further notes the State Party’s argument that the author is still in a position to request access to his daughter. This is an irrelevant establishment because we requested the Committee to review the existing Canadian judgement. If the child access issues can be tried again and again in front of the domestic courts then we never can turn to the Committee with this problem? On top of that, we rebutted this statement; I do not have the right to request access because I cannot start a suit, because none of the Canadian courts have jurisdiction. I do not live in Ontario, my wife lives there, but she keeps her residential address in secret. Only an Ontario court could change the child access decision, but they cannot launch a proceeding because of the lack of jurisdiction (see here, here, here and here). None of the Canadian courts can try any lawsuit where one of the parties lives outside of the jurisdiction, the other party lives inside but her residential address is unknown. While it is true that local remedies must only be exhausted to the extent that they are both available and effective, it is an established principle that authors must exercise due diligence in the pursuit of available remedies
. We rebutted it; see the details at the end of the Decision. The author’s doubts or assumptions about the effectiveness of domestic remedies do not absolve him from exhausting them
. This sentence is the final conclusion of the para 4.4, so this here refers to the para 4.4. The main point of that para is that we have not exhausted the constitutional challenge while that was both effective and available. But we rebutted that. And the para also state that assuming the ineffectiveness of this remedy is our fault, since this remedy was effective, and the wrong assumption is not an excuse. I included the rebuttal with references and links of our earlier submissions to the para 4.4 (see para 4.4 here). The Committee considers that in the present case, the author has failed to demonstrate that he has exhausted all available domestic remedies. We proved multiple ineffectiveness and multiple unavailability about all the Canadian courts one by one through 10 whole pages (see here). Our most simply comprehensible argument about ineffectiveness (and we referred to numerous international cases of this Committee) was that ab ovo none of the remedies can be effective for a judgement without reasoning part. Namely, if we do not know the logic of the decision, so the mistakes of the logic, we have no chance to rebut this mistakes. The most simply comprehensible argument about availability was that one of the parties would have to have proved Ontario (Canadian) residential address. I did not have it because I lived outside of Canada, my wife lived in Canada but she kept her address in secret. Although the court and the lawyer of my wife imposed condition on me for issuing a certificate, but this condition was very problematic. At first they imposed it after the deadline, at second it was multiple contrary to the Canadian law. I cannot be blamed and punished because I was not willing to violate the Canadian law. But there were several further problems with the condition, which we explained in detail in our submissions. So we were not able to accept the condition for reasons that could not be attributed to us. And if none of the parties has proved Canadian residential address, then none of the courts has jurisdiction, so none of them is available. Also simply comprehensible argument about availability is that we were disqualified from the participation of all the court processes all the appeal proceedings all over the country.  Howsoever I would exercise due diligence it could not be changed since the disqualification order totally complied with the wrong Canadian law. Even if a jurisdiction came into being as a result of a miracle, then the disqualification order would not change. So the two times unavailability is simply comprehensible for all the courts. And previously we comprehended that none of the courts were effective. Objectively not effective. And all of these were explained in those 10 pages and there were even much more arguments, see here. The Committee concludes that the requirements of article 5 paragraph 2 (b) of the Optional Protocol have not been met.

8.
The Human Rights Committee therefore decides:

(a) That the communication is inadmissible under article 5, paragraph 2 (b) of the Optional Protocol; 

(b) That this decision shall be communicated to the State party and to the author. 

[Adopted in English, French and Spanish, the English text being the original version. Subsequently to be issued also in Arabic, Chinese and Russian as part of the Committee's annual report to the General Assembly.]
About the “due diligence” in general

In the pursuit of available remedies, due diligence has to be exercised. But this diligence is not without limitation this diligence has some limits. The followings for example are not included into the “due diligence”:

· If the particular diligence cannot come to launch the remedy, I mean both with or without that particular diligence the remedy does not become available, so the “due diligence” does not include the useless diligence.

· If the particular diligence can not be expected, for example if an unlawful step would have to be made, or if the cost of that particular diligence would be high, I mean if it caused too much injury of interest, too much sacrifice.

· The party cannot be examined separately during the diligence (lawyer and his customer), it can only be examined that if the whole party exercised due diligence.

· The due diligence can be interpreted only for the term of preparation of the appeal, I mean between passing the judgment of first instance and the deadline of the submission of the appeal document. So the diligence before passing the judgement cannot be examined, and the diligence after the deadline of the appeal cannot either be examined.

About the “due diligence” in particular

· Why did not I extend the deadline of the appeal?

· It could not bring up the solution

· I did not want to return to Ontario, so jurisdiction would not have been created later, so there was no sense to extend the deadline

· Where would I extend the deadline? At which court? There are many courts of second instance in Ontario, but that particular court would have to extend the deadline, which later would have jurisdiction to trial the case. But without knowing the address of my wife, I cannot know which court would have jurisdiction later, so I cannot know which could extend the deadline.

· Why did not I take measures on my own behalf?
· If the lawyer did not know what kind of measures were useful to take, then how could I know?

· Why did not I correspond and phone call my lawyer more times?

·  It is not disputable, how much the lawyer and the client talked or corresponded to each other, only the question if the party exercised due diligence. And, the party exercised due diligence and did not fail to do everything.
· This was a letter for which there was nothing to answer, because it contained only statements but no questions, no requests. Indisputable statements.
· Of course we kept the contact suitably both oral and written ways as much as the case required, and it can be checked from the letters (see here).
· Why did not I engage in direct coordination, negotiation with the lawyer of my wife in person?
· It is strictly prohibited by the Canadian law.

· The party cannot be examined separately if I coordinated with them or if my lawyer coordinated with them. The only question, which can be examined: if our party coordinated with them, and the answer for this question is “yes, our party coordinated with them”.

· This unlawful condition was imposed by the other party much beyond the deadline, so this was totally irrelevant.

· It is unacceptable based on common sense too, that without legal education and with a limited knowledge of English, I cannot be expected to get engaged in negotiations of a legal nature with the lawyer of my wife in his mother tongue.

· Why did not I obtain the necessary financial information from the Hungarian computer company?

· When?

· Before passing the judgement of first instance? I have to exercise due diligence in the term of preparing the appeal, so the diligence is irrelevant before passing the judgement.

· During the term of preparing the appeal? It has no relation to the jurisdiction, Canada stated that I did not exercise due diligence to obtain the jurisdiction. Without this financial information the appeal process could be started, this is not necessary to launch the appeal.

· I can still say that I did not have the power to obtain that information.

· My role was a postman for obtaining the documents. I have sent the requesting letters, and I have submitted the answers to the court. I have sent every letters and I have submitted every answers. What can I do if I did not receive more answers? The company refused to issue that information and the information was not in my possession.

· Why did not I follow the suggestions of my appeal lawyer?

· I received two letters. The first one did not contain any kind of suggestion. The second one arrived much beyond the deadline of the appeal.

· The second letter contained two suggestions.

· I should coordinate directly with the lawyer of my wife in person. This was multiple contrary the Canadian law, and the letter arrived too late.

· I should obtain the necessary financial information about the company. This was still out of my control. The financial information was not necessary for the jurisdiction problem, and the jurisdiction problem prevented me from the appeal. And the letter arrived too late.
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“Canada can take great pride in the fact that John Humphrey, a Canadian, played a fundamental role in the creation and adoption of this landmark document. Humphrey, a Professor of law at McGill University, was called upon to set up the Division for Human Rights in the UN Secretariat, a division he remained in charge of for the next twenty years. It was during his first few years with the UN that Humphrey prepared the first draft of the Declaration and guided it to its adoption by the General Assembly in 1948.”

“Originally the Universal Declaration was conceived as a statement of objectives to be pursued by Governments, and therefore it is not part of binding international law. Nonetheless, it is still a potent instrument used to apply moral and diplomatic pressure on states that violate the Declaration’s principles. In fact, in 1968, the United Nations International Conference on Human Rights agreed that the Declaration "constitutes an obligation for the members of the international community" to protect and preserve the rights of its citizenry.”

United Nations Association in Canada:   http://www.unac.org/rights/question.html

Date: 26th of July 2007

I. Information on the complainant:

Name: 

Vargay  

First name(s):

 Peter Zsolt
Nationality: 

Hungarian 

Date and place of birth: 

23rd of March 1969, Hungary, Debrecen
Address for correspondence on this complaint: 

I live in Canada, Vancouver in this moment, so I will post this petition from Canada with my signature. But I would like to give the address of Istvan Barbalics for the correspondence, he is my lawyer, and he lives in Hungary.

Dr. Barbalics Istvan

Nagyatad

Szechenyi ter 24.

7500

Hungary

Submitting the communication:

on the author’s own behalf Peter Vargay

Translator:


Dr. Peter Szikinger (Vancouver, Canada)

II. State concerned/Articles violated:

Name of the State that is either a party to the Optional Protocol: 

Canada

Articles of the Covenant alleged to have been violated:


Article: 2(3)(a), 8(2), 14(1), 18(4), 19(2), 23(4), 26

III. Exhaustion of domestic remedies/Application to other international procedures:

Steps taken by or on behalf of the alleged victims to obtain redress within the State concerned for the alleged violation – detail which procedures have been pursued, including recourse to the courts and other public authorities, which claims you have made, at which times, and with which outcomes:

· Ontario Court of Justice made the court order, this was the first instance court.

· I tried to appeal to the Superior Court of Justice, but they refused my appeal. They had two reasons: 1. They didn’t have jurisdiction (address problems, I lived outside of Canada, I had a foreign (Hungarian) living address), and 2. I was disqualified from the process, so, I had no right to appeal.

· The other courts and public authorities have no jurisdiction to deal with this case.

I will explain everything in detail later.

Have you submitted the same matter for examination under another procedure of international investigation or settlement (e.g. the Inter-American Commission on Human Rights, the European Court of Human Rights, or the African Commission on Human and Peoples’ rights)?


No

IV. Facts of the complaint:

Distinguished Human Rights Committee

1. Main features of the proceedings and the judgement

In 2004 / 2005, in Canada, in the province of Ontario, a family lawsuit took place, with serious violations of law. During the proceedings, the judge of first instance disqualified me from the proceedings (because of my alleged violation of law, but in my view, I did not make any mistake); neither I, nor my lawyer could speak a single word about the case at the trial, and all of our previous submissions were cancelled. The judge passed the judgement without knowing and taking into account our position and we were unable to protest against numerous procedural, arithmetic and argument errors that contradicted the law. Referring to the disqualification and lack of jurisdiction, the registrar at the court of second instance did not allow us to submit the appeal to the court, so the court of second instance could not make any decision in this matter. The decision, which was made in completely erroneous proceedings, completely contradicts the laws, precedents and the judicial practice. During my lifetime I am not allowed to see my child (and I did not see her during the past three years) although we had a valid separation agreement stipulating regular access to the child that could not have been overruled. During my lifetime I should have to pay 1.2 million dollars for support, as a result of a 3-year marriage. This is approximately 20 times, or roughly one million dollars more than the fifty thousand dollars that can normally be expected. The day the judgement was passed, my wife was a twenty-five year old healthy woman; she excelled in speaking official languages of Canada, had professional qualifications and raised a single, healthy child who was over three years of age. I would have to pay 75% of my salary for support until the end of my life. A dependant, who is capable of but not willing to work would live on three times as much money than his sponsor. According to official statistics the judicial practice in the case of one child is the following (see details under section 10): 

· In 98% of all judgements, the obligor is paying 15% of his salary (child support only)

· In 2% of all judgements, the obligor is paying 30% of his salary (child support and spousal support). These are for sick wives, sick children or elderly divorced women who are housewives.

· In 0.000001% of all judgements, (I, alone in this country) the obligor is paying 75% of his salary

ICCPR Article 26 “All persons are equal before the law”. After paying support and rent, I would keep approximately $100 per month from my salary.

2. Erroneous principles in the Canadian legal system (that contradict international norms)

This proceedings was conducted on the basis of the following, completely erroneous Canadian flow of thought. It is a basic error to think that the right to appeal, the impartiality of the courts and other human rights can be made conditional (and tied to the faults of the parties) these are unconditional rights. HRAJ Chapter 4 / 4.1 at 118 “The Human Rights Committee has unambiguously held that the right to be tried by an independent and impartial tribunal is an absolute right that may suffer no exception.” Details:

· If somebody violates the procedural law, the person must be punished (this would be alright so far), but they are not imposing a fine in a fixed amount or a fine that cannot exceed a certain amount: the type of punishment is to decrease the chances for one party to win the lawsuit. Such punishments are cancelling some or all submissions of the party, prohibiting him to speak, disqualifying him from appeal and forbidding to use certain evidences. However, what they are causing with this method is that the truth remains uncovered and the rules of law do not prevail (since there is nobody to protest against a motion that contradicts the law). Moreover, the judgements could deviate even by several millions of dollars from the judgements that could normally be expected due to an erroneous, one-sided proof, errors in recording the facts of the case and non-observance of laws. Thus, for a minor procedural mistake, the additional cost could often be one million dollars; in other words, a mistake could lead to a one million dollar punishment. It is a nightmare that the administration of justice is punishing a party by administering not justice. Consider please that a judge may disqualify a negative paternity DNA test, or a land register extract (title deed), that is the decision will be fundamentally erroneous.

· If somebody made a mistake, that person can be punished by not allowing him to use legal remedies. However, the role of legal remedies is to check, correct and remedy the mistakes of the judge. As a result, if one of the parties made a mistake, the mistakes made by the judge will not be corrected, thus the judge can make mistakes (violate the law) without any consequences. This flow of thought is nonsense: if one of the parties makes a mistake, then the mistakes of the authorities proceeding against him will not be tested after that; it is ok also for the authorities to make mistakes, there will be no consequences. This logic could even lead to situations that a police officer can spit on or shoot into the foot of a driver who failed to signal a lane change. The driver violated the law, therefore the authorities are not obliged to observe the law when dealing with him. “Iniuria non excusat iniuriam” = “one illegitimacy does not justify another”.
· The start of the lawsuit was nonsense, too. The logic is the following:

· Canada is a welfare state: here nobody can be hungry, everybody has to be well off, therefore Canada gives high amounts social assistance that could almost match salaries and can be enjoyed for as long as 30 years. 

· Because the amounts of social assistance are high, it pays to take advantage of them rather than work; so there are many misusers and they have to be screened out somehow because the burden for the government is too high. Let’s decrease the number of applicants, but how?  

· Why should the government pay social assistance to divorced women, if it may be possible to force her former husband to pay spousal support (although spousal support is awarded only in 2% of cases): therefore, if somebody turns to the government for assistance before the divorce is pronounced, the government obliges her to immediately and automatically demand spousal support. (I guess my wife might have applied for social assistance for a few months from the government and asked perhaps a few hundred dollars per month. I estimate that the total amount was probably not exceeding $5000. However, the government obliged her to demand one million dollars. One million dollars in return for giving $5000 assistance to a person in need. This is considered a forbidden usurious contract in any decent country.)

· What happens, however, if the wife is unskilled in making a demand to her husband, or they enter into a fraudulent agreement, which is dangerous from the point of view of government expenses? Therefore, to make sure this does not happen, she is obliged to use a government lawyer. (A lawyer who is acting not completely on the basis of the wife’s instructions. Or he is extorting the woman that he may do whatever she is asking for, but would report it to the government that she does not want to have a real fight.)

· However, the government lawyer demands a lot from the husband, a multiple of what the government is giving to the wife, so that the government cannot say he does not properly represent its interests. “The husband will bargain during the proceedings anyway.”

· However, if a grain of sand gets into the machine, as it happened in my case too, this does not remain an empty demand but becomes res iudicata.

· But this leads to an unrealistic judgement with an amount that cannot be paid, taking away either all the assets previously accumulated, or using all assets for the lawsuits involved; it is the latter that happened in my case.

· Is there a way out? Can the two parties come to a settlement? No, because if the woman looks for any other solutions or accepts an agreement, the government will say she wants to damage the government by not demanding what the court “legally” awarded. “She is entitled to that amount, this is the result established by a court, THEREFORE it is a good result.” If, in spite of all this, the woman enters a settlement, the government will withdraw from this relationship and there is no more social assistance.

· What will the woman choose? The government social assistance that is secure but lower? The amount offered by her husband negotiated lower than the judgement, but still higher than the government money? What the husband offers is not secure (he may become unemployed, delay the payments or does not respect the agreement); therefore, of course she will opt for the secure, but lower amount of government money.

· We came to a deadlock. The woman is receiving $700 government social assistance; the husband is ordered to pay $2000, but she is afraid of accepting less than $2000 in order not to lose the stable $700 government money. However, the husband is unable to pay $2000 and he is offering $800 or $900 in vain, the woman is afraid of accepting it.

· Whom is this good for? The woman? Perhaps. However, if she were obliged to work and would receive a reasonable amount of support on top, she would be better off, too. The husband? He is spending all his assets on lawsuits and running after his justice instead of working. The government? No, because it keeps a person avoiding work on social assistance for up to fifty years while the husband is not paying taxes because he is not working. Two people could work, but none of them work. The government could have income, but only incurs expenses because an unrealistic judgement was passed as a result of an intentionally distorted proof procedure and distorted facts of the case. A solution skilfully brought about by a government-paid lawyer, we have to add right away. (The government-paid lawyer asked the government-paid judge to fail to observe the laws of the state and pass a judgement 20 times higher, and following that, the government-paid judge failed to observe the laws of the state and international conventions and passed a judgement 20 times higher.)

3. Consequences

As a result of this lawsuit, I lost all my assets (approximately 100,000 CAD) since I have been looking three years for a legal solution. One week after the judgement was pronounced, my grandmother died, the father of my wife died one month after the judgement was pronounced and my father was diagnosed with cancer in the year of the judgement. The prospects in the life of my child have significantly narrowed; she does not have the chance of attending a good school or university because all these are fee charging. I have no contact with her whatsoever. A constitutional state cannot work in a way that causes such serious disadvantages to a person who has not committed any fault. Just because a judge made a mistake and the laws of the state contradict human rights and I have not had an opportunity for even a single instance of legal remedy. The damage I suffered is huge, I would like the Canadian Government to pay full damage and restore for me contact with my child; then I would like to move back to my home, the European Union, and forget this Canadian nightmare forever.
4. Non-observance of a valid marriage contract

The Ontario Court of Justice did not take into account that there was a valid marriage contract in force between the parties, in which both parties accepted the use of Hungarian law and the exclusive jurisdiction of the Hungarian courts. This contract regarding the matrimonial property law was signed in 2001 in Hungary, three days before the marriage. The object of the lawsuit was exactly the support, which is contract law, part of the property law, therefore, the stipulation of the contract would have been applicable. My legal representative drew attention to this fact at the very first hearing, but the court did not take it into account and did not recognize the contract entered into in Hungary, even though the Canadian rules of law make it mandatory to take into account the agreements of the parties.

Act subject to contracts

FLA s. 2(10).  A domestic contract dealing with a matter that is also dealt with in this Act prevails unless this Act provides otherwise.  R.S.O. 1990, c. F.3, s. 2 (10).

Marriage contracts

FLA s. 52(1). Two persons who are married to each other or intend to marry may enter into an agreement in which they agree on their respective rights and obligations under the marriage or on separation, on the annulment or dissolution of the marriage or on death, including,

(a) ownership in or division of property;

(b) support obligations;

(c) the right to direct the education and moral training of their children, but not the right to custody of or access to their children; and

(d) any other matter in the settlement of their affairs.  R.S.O. 1990, c. F.3, s. 52 (1); 2005, c. 5, s. 27 (25).

Setting aside domestic contract

FLA s. 56(4). A court may, on application, set aside a domestic contract or a provision in it,

(a) if a party failed to disclose to the other significant assets, or significant debts or other liabilities, existing when the domestic contract was made;

(b) if a party did not understand the nature or consequences of the domestic contract; or

(c) otherwise in accordance with the law of contract.  R.S.O. 1990, c. F.3, s. 56 (4). FLA s. 58.

Contracts made outside Ontario

FLA s. 58. The manner and formalities of making a domestic contract and its essential validity and effect are governed by the proper law of the contract, except that,

(a) a contract of which the proper law is that of a jurisdiction other than Ontario is also valid and enforceable in Ontario if entered into in accordance with Ontario’s internal law;

(b) subsection 33 (4) (setting aside provision for support or waiver) and section 56 apply in Ontario to contracts for which the proper law is that of a jurisdiction other than Ontario; and

(c) a provision in a marriage contract or cohabitation agreement respecting the right to custody of or access to children is not enforceable in Ontario.  R.S.O. 1990, c. F.3, s. 58.

Bosch v. Bosch
According to this precedent, this paragraph applies to a marriage contract from outside Canada and that contract is in force in Canada. 

That means that contracts entered into in other countries are taken into account. In addition, if any part of the contract is incompatible with the Canadian law, that part could be null and void, but the entire contract cannot be disregarded. A stipulation of the applicable law and a stipulation of the exclusivity of courts cannot be null and void in any country.

5. Judgement in writing and lack of reasoning

In Canada it is an accepted routine, I do not even understand how this came to be or why it is permitted, it is completely nonsense, but the judgements and decisions of the court are, on a regular basis, written down on paper NOT by the court. The practice is the following. At the hearing, the judge ORALLY pronounces the interim order or the final judgement. At the hearing, he makes roughly outlined notes on the operative part of his decision in handwriting. The notes do not contain entire sentences, but only some word groups and abbreviations. Then, he gives the notes to the two lawyers and the lawyer of one of the parties types it using a computer, transforms them into complete sentences, edits and structures in sections, brings it to the court where SOMEBODY affixes a seal to it and signs it. In my lawsuit ALL court orders and the final judgement came into being that way. I have no idea whether the judge has ever seen the paper containing the judgement edited by the lawyer of my wife. The judgement was signed NOT by the judge and it can be proved that it had been drawn up by the lawyer of my wife after the hearing. (This is the information that I received from my lawyer, but it can also be seen on the header of the document.) Moreover, the content of the written judgement is NOT identical to the oral judgement pronounced at the hearing and the judgement with the judge’s handwriting. This is legally extremely problematic. (For example, the handwritten version does not contain paragraph 10 of the printed judgement: this was simply “invented” by the lawyer of my wife. Out of the first nine lines of the handwritten judgement a single line was created by this lawyer in the printed version; this became the first paragraph. The 11th line of the handwriting that expressis verbis contains a prohibition of the access to the child, completely disappeared; the typed version is only outlining this across other paragraphs. In paragraphs 3 and 4, the lawyer invented and added retroactive payments for almost one year, that is, so to speak, increased the handwritten judgement of the judge by $20,000. That is, the handwritten judgement did not contain the date April 9, 2004.) 

· Why was the typing of the written judgement and the other interim orders done not by my lawyer? Why were all done by my wife’s lawyer? Is this impartial? Is this fair? Obviously not. This is a huge advantage for the party that is doing the typing. ICCPR Article 14(1) “ everyone shall be entitled to a fair and public hearing by a competent, independent and impartial tribunal”.
· What happens if both parties participate in the proceedings without lawyers? Who is doing the typing? 

· Who is responsible, if the written version to some extent or substantially deviates from what the judge orally pronounced? Who is responsible, if there is a deviation, but the court still stamps it? The court or the lawyer?

· What is the situation, if there is a deviation from the judgement pronounced orally? In that case, did the lawyer of my wife OVERWRITE the decision of the judge? And even the final judgement? Yes, he overwrote it because they are not identical in many parts and in important parts. Does that mean that it was not the court that adjudicated in my case, but the lawyer of my wife? I have the right to have a court, not the lawyer of my wife, adjudicate in my case! And nobody should modify the decision of the court in the course of transcribing it!  ICCPR Article 14(1) “everyone shall be entitled to a fair and public hearing by a competent, independent and impartial tribunal”. Obviously, the text contains the word “tribunal” and not the words “the lawyer of the wife”.
· In case of such (lawyer-typed) judgements there is no reasoning in the written judgement. The reasoning can only be found in the court record of the hearing prepared at the time when the judge orally pronounced the judgement. And even this is only a sort of reasons adduced, shortened, sketchy, as much as a court reporter who never studied law and has a low level of education understood, kept in mind and wrote down to first hearing. If somebody requests the written court record of the hearing, the court reporter prepares it on the basis of his notes. (Somebody may request it first many years after the hearing, and I cannot even imagine how accurately he can bring back the reasons of the judge on the basis of his notes taken years before.) That is the way the reasoning part of a certain quality can be obtained, but only with details that a court reporter without legal education can recall, on the basis of his notes. There is a great deal of discrepancy between the lawyer-made judgements and the reasoning part prepared by court reporter. The judge is not supervising, correcting or complementing the work of any of them. I am convinced to state that these sorts of judgements cannot practically be regarded as appropriately reasoned decisions corresponding to international norms. HRAJ Chapter 4 / 4.4.5 at 122 “The notion of independence of the Judiciary means, in particular, that:… the Judiciary has both the right and the duty to ensure fair court proceedings and issue reasoned decisions.”
The documents attached for the Committee show some obvious discrepancies in many documents. The judge pronounced an oral judgement on January 27, 2005. On the same day, she also prepared a judgement in handwritten notes, with the same date, and officially gave them to the lawyers. On February 2, 2005, the lawyer of my wife forwarded, by fax, a judgement that had already been typed, but not yet sealed and signed (showing some discrepancies as compared to the handwritten judgement of the judge). The header of the fax shows the name of the lawyer and the date of transmission. On February 9, 2005, SOMEBODY sealed and signed this judgement edited by the lawyer of my wife; however, this is not the name and signature of the judge. By the way, which one is regarded to be the judgement in the case? The one that the judge wrote by hand and signed that guarantees her decision? Or the one that was overwritten by the lawyer of my wife, that was written by the lawyer for certain, but sealed and signed by SOMEBODY else not the judge? One of them is certified by the signature of the judge, but no seal. The other one is certified by a seal, but not the signature of the judge. Which of the two judgements is in force?

Due to the lack of reasoning, I do not know why I should pay $2000 when the extent of the needs of the plaintiff, based on the documents submitted by the plaintiff, amount to $300. What would be the reason for my wife to receive spousal support, if the rest of the population of Canada would not receive it in similar cases? What is the reason that prevents me from seeing my daughter during my whole life? The final order of the Ontario Court of Justice does not answer any of these questions.
6. What would be my standard of living if I observed the judgement?

Although in this lawsuit I had a statement of income, and even a certificate of income, all my submissions were cancelled due to the disqualification. Therefore, no data remained in the case regarding my monthly income, so the judge estimated my income based on statistics. According to the Canadian statistics (HRDC-Toronto Wage Book 2002 – let us now not consider that this information refers to a mathematician having a Canadian degree and 15 years of Canadian experience and NOT to a degree-holder who just immigrated from Eastern Europe just one month earlier. However, I am using these statistics because the same were used by the judge during the proceedings at the request of the other party. However, there are statistics that do consider the Canadian professional experience and these data show amounts that are 1/3 lower in case of those who have no Canadian experience.) the gross hourly wage of a mathematician is $24.62. His daily salary for eight hours is $196.96. His weekly salary for a five-day workweek is $984.8. His yearly salary for a fifty-two-week year is $51.209. Divided by twelve months this means his gross monthly salary is $4267. His net salary is, taking into account a 33% personal income tax bracket, is approximately $2816.5. After giving away $2000 as requested by the judgement, I would keep $816.5. After paying $700 for the cheapest apartment in Toronto [bachelor: living room and kitchen, all in one], I would keep $116.5. One has to buy a transit pass too, the monthly TTC pass in Toronto is $100 for an adult. In a city of four million, it is impossible to walk everywhere. In the end, I would keep 16.5 per month. But I would keep $16 only if we use those statistics for our calculations that refer to professionals with 15 years of Canadian work experience.  But not even the rent could be paid if we look at the statistics that relate to those just entering the labour market and recent immigrants. In addition, money is needed for food, clothing, electricity, phone, dentist, ophthalmologist, postage, cleaning supplies, washing machine, mobile phone and Internet. For me this situation is similar to those described in slavery conventions. I have no chance to have private property and an acceptable standard of living neither at present, nor in the future. I only have a chance to work for somebody else my whole life. ICCPR Article 8(2), SCAS Article 1(a), UDHR Article 17(1).
7. Disqualification from the proceedings – punishment

I owned a Hungarian headquartered limited partnership jointly with my father living in Hungary. The judge requested company bank statements and detailed accounting data from Hungary. (By the way, this request made no sense at all because, even without these, my statement of income and my certificate of income were at the disposal of the judge. My wife is not entitled to spousal support because she is capable of work. In addition, my wife needed $300 monthly and we wanted to give her this amount anyway. The judge had all the necessary information required to make a decision regarding the claims described in the statements of claim.) We held a general meeting on the phone (which is allowed by Hungarian corporate law) and, due to the lack of jurisdiction of the Canadian judge and confidentiality of business, my father voted “no” with regard to supplying the information. He informed the judge about this in a letter in the French language. In spite of this information, the judge kept requesting it for approximately four months. We explained each time why we were unable to supply the information. The judge only said each time, “alright, but please bring it next time”. She never indicated any specific ways how I should obtain the information. In the end, the judge qualified the non-supply of information a violation of the procedural rules and disqualified me from the proceedings. (This is contained in paragraph one of the judgement.) The disqualification is at the same time a prohibition to appeal because the appeal would also be a kind of participation in the proceedings. “document disclosure: failure to obey order” ( FLR 19.(10)4. ( “answer struck out” ( FLR 10.(5)(b) ( “the respondent is not entitled to participate in the case in any way”

The disqualification from the proceedings is a form of punishment in Canada. The goal of the disqualification is to punish the party that violates the procedural law. But the punishment aims not at restituting order, it does not try to restitute the orderliness, but weakens or takes away the rights of a party, thereby decreasing his chances of winning. The main feature of the punishment is to prevent the real facts that benefit the punished person from becoming known, thereby bringing about a judgement that is unfavourable for him, unfair, unlawful and not based on the facts, punishing the party for the violation of the rules. The essential feature of the punishment is the achievement of goals that are completely contradicting the efforts of ICCPR to ensure that everybody receives the same judgement in identical cases.  ICCPR Article 26 “All persons are equal before the law” It is also contradicting the principle that the judgement should be based on facts because it wants to achieve unfavourable judgements by means of an exclusion of facts and evidence. BPIJ Principle 2 “The judiciary shall decide matters before them impartially, on the basis of facts and in accordance with the law, without any restrictions, improper influences, inducements, pressures, threats or interferences, direct or indirect, from any quarter or for any reason.”
After the disqualification, or, in the legal language “answers struck out”, the party cannot participate in the work of the court and later will not have a right to appeal (with the exception he proves that the “answers struck out” was imposed in an unlawful way). If, in the end of the proceedings conducted this way, the result is a judgement that contradicts the laws and international conventions and may contain amounts that lead to debt-slavery and causing the disqualified party to lose his entire assets and regardless the numerous errors the judge made in many instances and regardless his violations of the rules of procedural law (that are still in force also in such cases), there is nothing to do, there is no right to appeal.

(According to my best knowledge, the institution of “answer struck out” has been abrogated in the whole territory of Great Britain, in the whole territory of the United States, in Uganda, Ireland, and in all thirteen provinces of Canada, with the exception of one, just the one where I was; it was just kept in the province of Ontario.)

Through this punishment such conditions are created as if the party had not even started the proceedings. First, his counter-claim is removed from the case (the word “answer” refers to that, meaning answer to the claim of the plaintiff, which is a counter-claim). Following that, all his remaining submissions are removed, all papers that he has ever submitted. The judge cannot ever again take into account the evidence, data or arguments contained in the removed papers, not even in the case he clearly recalls them and knows that they are true. No written documents remain before the judge regarding the position of the disqualified party. And, in addition to the fact that he is left without any papers, he cannot even contribute to the discussion, the arguments and proof. After the disqualification has been ordered, the disqualified party and his lawyers may only remain in the hearing room as observers, just as any other observer at a public hearing. They have no say in the case, only the other party is putting forward arguments and proofing to the judge.

It is an essential feature of Canadian proceedings that before the last day there is no evaluation of evidences and argumentation about the merits of the case. On all court days before that there is a debate only about the evidence: who should supply and what kind of evidence, why or why not. The discussion regarding the substance, the proof, the arguments and the references to the evidence take exclusive place on the very last hearing day which is called “trial”, while the previous days are called “court day”. Thus, if somebody is disqualified from the last day, he is substantially disqualified from the proof as a whole, from all phases of deciding the case. The judge disqualified us at the very beginning of the last day and as a result we could not participate in deciding the case neither by means of our written submissions, nor by arguing orally. The judge could not take into account our previous evidences even if she recalled them because from that point on they were forbidden materials. 

This seriously contradicts the expectation of the equality of arms for both parties also specified in a publication of the OHCHR as an inseparable element of fair proceedings. (Human Rights in the Administration of Justice [HRAJ] Chapter 7 / 3.2.2 at 258 “The right to equality of arms and adversarial proceedings”)  The other party may have had a claim, and for that matter, written arguments, but we could not. The other party may have had evidence, but we could not. The other party was allowed to use logical arguments at the trial, but we were not. The other party was allowed to refer to laws, precedents and evidence, but we were not, and we could not comment on that either. When the other party committed an arithmetic error, we were not allowed to rebut it. When the other party made a suggestion for an unlawful judgement, we were not able to rebut it referring to the law. This hearing could not be regarded as one with an equality of arms, so it cannot be qualified as a fair hearing.

BPIJ Principle 2 “The judiciary shall decide matters before them impartially, on the basis of facts and in accordance with the law, without any restrictions, improper influences, inducements, pressures, threats or interferences, direct or indirect, from any quarter or for any reason.” Due to the evidences disqualified, the judgement is based NOT on facts. Since we were not allowed to protest against proposals to violate the law, the judgement is NOT based on the law.
The laws and international conventions ratified by Canada that prohibit the disqualification:

· ICCPR Article 14(1) “All persons shall be equal before the courts and tribunals… everyone shall be entitled to a fair and public hearing by a competent, independent and impartial tribunal” 
· HRAJ Chapter 7 / 3.2.2 at 258 “With regard to the concept of “fair trial” in article 14(1) of the International Covenant, the Human Rights Committee has explained that it must be interpreted as requiring a number of conditions, such as equality of arms and respect for the principle of adversary proceedings” However, in case of an disqualification both principles are violated: the principles of equality of arms and adversary proceedings. 
· HRAJ Chapter 4 / 4.6 at 135 “The requirement of impartiality is contained in article 14(1) of the International Covenant on Civil and Political Rights…Principle 2 of the Basic Principles [BPIJ] also specifies that: The judiciary shall decide matters before them impartially, on the basis of facts and in accordance with the law, without any restrictions, improper influences, inducements, pressures, threats or interferences, direct or indirect, from any quarter or for any reason.”  The requirement of impartiality demands that the decision be made on the basis of facts and laws; in my proceedings this was violated.
· HRAJ Chapter 4 / 2 at 115 “Consequently, the principle of independence of judges was not invented for the personal benefit of the judges themselves, but was created to protect human being against abuses of power. It follows that judges cannot act arbitrarily in any way by deciding cases according to their own personal preferences, but that their duty is and remains to apply the law. In the field of protecting the individual, this also means that judges have a responsibility to apply, whenever relevant, domestic and international human rights law.”
· CRC Article 9/2. “In any proceedings pursuant to paragraph 1 of the present article, all interested parties shall be given an opportunity to participate in the proceedings and make their views known. The judgement decided the custody of my child, so I would have been entitled to participate in the proceedings. 
· CBR 2. (e) “deprive a person of the right to a fair hearing in accordance with the principles of fundamental justice for the determination of his rights and obligations”
· “audiatur et altera pars” = “hear the other side”

8. Violation of the right to legal remedy – punishment

After the judgement was passed by the court of first instance, I left Canada immediately. The lawyer in charge of the appeal tried to launch an appeal without my personal presence. Two sections from the letter of my lawyer, Gary Magee:

· “you will not able to move to have the order for support varied, because at this time you are not entitled to participate in the case.” The letter is somewhat more complicated than that, but this is what matters. At present I am not allowed to launch an appeal against the judgement because of the disqualification order. Since the disqualification order came into being in accordance with the laws of Canada, and therefore he is unable to appeal the disqualification order. Thus, there are two decisions

· My lawyer has no arguments against the (disqualifying) procedural order. He cannot write, they should change it because although it is lawful, we do not like it. He cannot write either that it is lawful but the law is wrong. Practically, legally he has to accept the decision he cannot reject it.

· He would have arguments against the judgement: it is unlawful, but as a result of the procedural order, an appeal is forbidden.

“I have attempted to file your notice of appeal. However it was rejected by the registrar because neither you nor Mrs. Vargay has an address in Toronto.” Another quote to the same effect: “I attended in person at the court to file the documents, and I was informed by the clerk that, in order to confirm jurisdiction, she needed confirmation that either you or Mrs. Vargay had an address in Toronto.” Although, in his view, none of the decisions can be attacked, he tried to launch an appeal against both of them at the same time and brought the papers to a court. There, he was not allowed to submit the appeal because none of the parties had a confirmed address in Toronto. Namely, the jurisdiction of the higher courts is set according to the residence of the parties. Simply speaking, the appeal always belongs to the jurisdiction of the court that is the nearest to the residence. At each court, the registrar checks the address on the papers at the time the appeal is submitted to see whether in fact they are the nearest court. If they are not, he would not even accept the papers: “You should bring them to another court, the case does not belong to us.” However, if the residential address is outside Canada, none of the courts would accept it, because the party is not living near any court, so none of them have jurisdiction. According to the information in the letters of my lawyers, the Canadian legal system is not prepared for a situation where the party does not live near a court because he or she lives outside Canada. From the point of view of law, the appeal is regarded as a “new case”. FLR 38.(8) “name of a case in an appeal shall be the same as the name of the case in the order appealed”. And this new case has to be heard by the Superior Court of Justice. FLR 38.(5) “start an appeal from a final order of the Ontario Court of Justice to the Superior Court of Justice”. The proceedings of this case are regulated by the same statute, that regulates the proceedings of first instance. FLR 1.(2) “These rules apply to all family law cases ... in the Superior Court of Justice”. Since the law regards it a new case, the jurisdiction rules regarding the starting of a case are applied. FLR 5. (1)(a). “in the municipality where a party resides”. My wife had the right to keep her residential address confidential and she took advantage of her right. This way establishing the jurisdiction according to her address (and also my child was living with her) was unsuccessful.  FLR 5.(1)(b) “municipality where the child ordinarily resides”. There are at least four problems in the Canadian legal system that do not exist in Europe:
· The court of appeal starts deciding again the jurisdiction based on the residential address of the party. The question of which court of second instance will have jurisdiction is established NOT on the basis of the location of the court of first instance. 

· There is no jurisdiction according to the last residential address of the party, if the party moved out of the country.

· There is no default jurisdiction of a court if none of the courts would otherwise have jurisdiction because of the lack of a Canadian residential address. 

· The court does not accept the appeal so that the courts could decide among themselves which of them has jurisdiction. In case of a lack of jurisdiction they do not send the documents to each other in order to find among themselves the court of appeal that has jurisdiction.

To ensure that the right to legal remedy is available in each case, the system of jurisdictions must be established in a way to ensure that each case surely belonged to the jurisdiction of one of the courts. In this case, however, none of the courts had jurisdiction over the appeal. This way due to a failure of the Canadian legislature – failure to establish a system of jurisdiction that guarantees an effective legal remedy – I had no opportunity to exercise my fundamental right to an effective legal remedy as specified by the Convention. Indeed there are two different reasons to explain why I had no right to appeal the judgement.
International conventions ratified by Canada that prohibit the exclusion of legal remedy:

· ICCPR Article 2(3)(a) “To ensure that any person whose rights or freedoms as herein recognized are violated shall have an effective remedy, notwithstanding that the violation has been committed by persons acting in an official capacity” 

· ICCPR Article 14(1) “All persons shall be equal before the courts and tribunals” If other people are allowed to submit an appeal to the court, if they have the right to appeal, then I also should have the opportunity to appeal.
· UDHR Article 8. “Everyone has the right to an effective remedy by the competent national tribunals for acts violating the fundamental rights granted him by the constitution or by law.” 

9. Prohibition of contacts with the child

From the judgement: ”6. The Respondent shall be restrained from harassing, molesting or annoying the Applicant or from coming within 500 meters of the Applicant.” “8. The Toronto Police Services and all other appropriate police forces are directed to enforce this order as required.” From the substantive law: FLA s. 46. (1) “On application, a court may make an interim or final order restraining the applicant’s spouse or former spouse from molesting, annoying or harassing the applicant or children in the applicant’s lawful custody, or from communicating with the applicant or children, except as the order provides, and may require the applicant’s spouse or former spouse to enter into the recognizance that the court considers appropriate.” In the Canadian legal system this means that I cannot go near any place where my wife is often present. This means not only the residential address but also her place of work, family doctor, the supermarket in which she usually shops, and I cannot go near the day-care or school of my child, because these are also places where my wife is often present. (The reason behind is to prevent the restrained person from arguing that “I did not notice her from 500 meters, just when I was 2 meters away from her”.) The Canadian restraining rules mean exactly that. That means I cannot approach my child neither at the day-care, nor the school nor the residence. That is what the judgement indirectly contains.

However, the handwritten judgement of the judge contains expressis verbis in line 11th that “NO ORDER IS TO ACCESS”, the judgement prepared by the lawyer of my wife describes the same, but only indirectly.

A judgement that does not allow access to the child violates the following laws and international conventions ratified by Canada:

· ICCPR Article 18(4) The “States Parties to the present Covenant undertake to have respect for the liberty of parents and, when applicable, legal guardians to ensure the religious and moral education of their children in conformity with their own convictions.” 

· ICCPR Article 26 “All persons are equal before the law” If other people’s right to access their child is not taken away in a similar situation, then this right cannot be taken away from me either.
· CRC Article 9/3 “States Parties shall respect the right of the child who is separated from one or both parents to maintain personal relations and direct contact with both parents on a regular basis, except if it is contrary to the child's best interests.” 
· CRC Article 7/1. “as far as possible, the right to know and be cared for by his or her parents.” 
· UDHR Article 26 (3) “Parents have a prior right to choose the kind of education that shall be given to their children.” 
· FLA s. 54. (d) “Two persons who cohabited and are living separate and apart may enter into an agreement in which they agree on their respective rights and obligations, including, the right to custody of and access to their children;” We had a valid separation agreement regarding a regular access to the child during the lawsuit and this could not be overruled. It should have been taken into account even after disqualifying me and cancelling my submissions because this was not my submission. It had been signed by my wife too, and had also been pronounced by the court as an interim order.
· HRAJ Chapter 10 / 12.4 at 438 “A child may in exceptional situations be separated from his or her parents, provided that this is in the child’s best interests. Situations that may justify such separation are, in particular, abuse or neglect. Laws on separation must not be discriminatory and must not be applied in a discriminatory manner. Homelessness, poverty or ethnic origin, for instance, must not per se be grounds for removing a child from his or her parents. The decision on separation must be taken by a competent authority acting in accordance with law and it must be subject to judicial review. A decision to separate a child from his or her parents shall be taken only after all interested parties have been able to take part in the proceedings and make their views known. A child separated from his or her parents has a right to maintain regular contact with them, unless it would not be in the child’s best interests to do so.”
· OHCHR Fact Sheet No.10 (Rev.1) Universal and forward-looking principles
Principle 3: “Children shall not be separated from their parents, except by competent authorities for their well-being.”
 
Principle 5: “Parents have the primary responsibility for a child's upbringing, but States shall provide them with appropriate assistance and develop child-care institutions.”

I have not done anything wrong to my child in my entire life. This fact was also recognized by my wife in her submissions and by the fact that she had signed the separation agreement regarding the access to the child. It had even been recognized by the court by pronouncing it as an interim order, that means the court had already decided that I could see my child. Then it changed it in the final judgement, although nothing had changed in the circumstances in the meantime. There is no exceptional reason whatsoever to justify that my child does not even know who her father is: I have not seen her for three years. A child may only be separated from her parent in EXCEPTIONAL situations. 

10. Unreasonable, huge and unrealistic amount of support

Only 2% of the population pay spousal support, but they do not pay it for 25-years old women after three years of marriage. According to official government statistics: “Spousal support is awarded to a relatively small number of mainly female separated/divorced spouses (married and common-law): about 740 in New Brunswick during 2003-2004, compared to 15,405 cases involving child support payments.” The number of all child support orders in a province in 2003 / 2004 (my case was also in 2004) was 15404, while the number of spousal support orders was 740. Taking into account that in half of the divorces there is no child support (they have no children at all or they grew up), in half of the spousal support orders there is also child support and in half of them there is no child support. That means that for 15404 child support orders there are approximately 740 / 2 = 370 spousal supports. In percentages, this is 370 / 154.04 = 2.4%. The maximum amount is, because of the enforcement act that does not allow larger amounts to be taken away, 30% of the net salary of the husband in each order that contains support. The courts establish the amount of the child support on the basis of FCSG. This Act contains a table that immediately shows the exact amount of child support, which varies between 13% and 17% of the net salary of the father in case of one child.

The judge used the wage statistics inappropriately, because she arrived at a yearly gross salary of $58,000 and not $51,000 (see details in section 6). She must have miscalculated something with the statistics. The after tax net income pertaining to $51,000 is approximately $33,700. The support should have been 15% of the net income, that is $5,050 a year. Divided by twelve, this is $420 a month. 2,000 / 420 = 4.8, that is one fifth of what she calculated. Since I should be obliged to pay only as long as the child is a minor, that is for 15 years, and not until the end of my life, therefore these are 15 years and not 50 years: she calculated with a period that is 3.3 times longer. All in all, she came to 16 times higher due to faulty calculations, faulty argument and a series of faulty decisions. I do not know whether I have committed any procedural fault, but even if I did, can the judge, to punish me, make a 16-fold arithmetic error that can never be corrected later? This is not a result of the estimation of income but the calculation on the basis of the estimation. If we had been able to participate in the proceedings we could have explained the errors in calculation. The final yearly amount according to the judgement is: 12 x $2,000 = $24,000 and for 50 years 50 x 24,000 = $1,200,000. The right final amount, even if we accept the need for a statistical estimation is $5,050 a year, and calculated for 15 years, 15 x $5,050 = $75,750. The miscalculation amounts to more than one million dollars. I will not pay one million dollars more just because the judge is not willing to respect the law. A healthy 25-years old woman is not entitled to a one-million-dollar spousal support, she is not entitled to even one cent. The arrears accumulated so far largely exceed what the right amount, payable in my whole life, would be. Whether we consider that there is a 16-fold miscalculation (an error of 1,600%) or that the amount of the miscalculation is one million dollars, or the fact that I would have to live the life of a slave during my whole life, this judgement is a very unfair one in every aspect. (And if she had used the statistics related to new immigrants and Canadians entering the labour market, she would have arrived at an income that is approximately one third lower, so the support entitlement would be even lower. So the error could easily be more than 20-fold.)

The main problem is NOT that they did not take into account my statement of income and not even the arithmetic mistakes they committed when estimating the yearly income on the basis of statistics. The main problem is that in such a situation there is no entitlement to ANY spousal support AT ALL, and, considering the amount and duration of the child support, the result should be one twentieth of what the judge calculated on the basis of her financial estimations. Even if we accept the distorted income estimates as a basis of the calculation, the final result of the calculation is completely unrealistic. That is, the main mistake is that the calculated (estimated) income and situation cannot be used to establish even close to such a high amount of support. There are many people in Canada making $58,000 or $51,000 gross and they pay for support a fraction of what I do. They pay 15% of their net salary, and not 75%, and only until the child comes of age, not through a lifetime. This judgement cannot even be explained by the fact of disqualification, since such a judgement cannot be passed automatically, even in such situations without proof. The proof procedure has to be carried out even if there is only one party. That single party has to prove her position and claims. The absurd nature of the claims of the plaintiff and her calculation mistakes should surface. The same applies to the fact that this is an amount that cannot be paid and the claim is contradicting the judicial practice. And if the proceedings had been fair proceedings that correspond to international norms, we would have been able to explain all this. If we had had an opportunity to appeal, we could have done that there too. The violation of human rights resulted this judgement.

Let us calculate backwards. 98% of all people are only paying child support, which is 15% of their net salary. A $2,000 support would thus be paid by a person whose net salary is $13,333, and taking into account an income tax of 33%, this person would have a monthly gross salary of $20,000. Only a person making $240,000 a year should be ordered to pay $2,000. According to information on the web site of the Canadian CBC, the salary of the ministers was raised in 2006, so now: “Government executives earn salaries ranging from $94,000 to $178,700, while deputy ministers earn between $170,000 and $288,400 depending on their seniority.” Even if I had been a Canadian minister at the end of the lawsuit (one year after immigration), I would not have been earning enough to pay this amount of support since 35 years of age is not “senior” yet.

http://www.cbc.ca/canada/story/2006/07/30/pay-raise.html
In Canada, the usual amount of support is $200-$300 per month for one child. One of my acquaintances, an engineer, is paying $600 for four children and I pay $2,000 per month for one child. I have never met anybody who heard about support that exceeded $1,000. Neither for spousal, nor for child support, whatever the number of children is. And spousal support is so rare that I have never seen anybody who personally knows any other person receiving or paying spousal support. Even in newspapers, we can only read about special cases where a sick woman or a woman raising a sick child, or a woman getting divorced in her 60s who has been a housewife her whole life. There is not a single case in the country where a 25 year old healthy woman would receive a total amount of one million dollars in return for a three year marriage. (Since the amount justified because of the child would only be $75,000, the rest belongs to her.)

50% of the population of Toronto do not own their apartment or house when they retire, they rent. 25% of the population live in their own apartments and 25% in their own houses during the years of retirement. Only the wealthiest 25% of all couples (2 people) have assets equivalent to a house with an approximate value of $300,000. The value of the total assets of the wealthiest people that they accumulated in their lifetime is $150,000 per capita. But I should pay more than one million dollars because of 3 years of marriage, that is, in the rest of my life I should save for my wife 8 times as much as the wealthiest are able to save. How?

The laws and international conventions ratified by Canada that contradict an unreasonable, huge and unrealistic support:

· ICCPR Article 8(2) “No one shall be held in servitude” The amount of this support payment is so high that after paying it I am unable to live in human conditions; I can never have private property and can never get rid of my debt. (see details in section 6)
·  ICCPR Article 23(4) “equality of rights and responsibilities of spouses as to marriage, during marriage and at its dissolution”. If I have the responsibility to support myself and work for it, my wife has the same responsibility. 
· ICCPR Article 26 “All persons are equal before the law” If the support is only 15% in case of other people, it cannot be 75% in my case either. If other people pay only as long as the children are minors, I cannot have a support payment forever. The total amount cannot be 16 times higher than what those people pay that are in the same financial situation as the one estimated by the judge in my case. In case of other people in the same situation, the total amount calculated is lower by one million dollars. 

· UDHR Article 17(1) “Everyone has the right to own property alone as well as in association with others.” In this situation, it is impossible for me to have any assets or property now or in the future.

· UDHR Article 17(2) “No one shall be arbitrarily deprived of his property.” Yes, they wanted to deprive me of my property, and not in a legally sanctioned way, but, yes, arbitrarily. (The protection of private property is one of the most basic human rights.)
· UDHR Article 23(3) “Everyone who works has the right to just and favourable remuneration ensuring for himself and his family an existence worthy of human dignity” 

· UDHR Article 25(1) “Everyone has the right to a standard of living adequate for the health and well-being of himself and of his family, including food, clothing, housing” 
· FLA s. 58. “Contracts made outside Ontario The manner and formalities of making a domestic contract and its essential validity and effect are governed by the proper law of the contract.”  According to the precedent Bosch v. Bosch, this paragraph applies to a marriage contract from outside Canada and this contract is valid in Canada. Ours was a valid contract, but was not taken into account by the judge; she laughed at it. This would have forbidden for the wife to receive such a high amount in her own right.
· FLA s. 30. “Every spouse has an obligation to provide support for himself or herself and for the other spouse, in accordance with need, to the extent that he or she is capable of doing so.” BPIJ Principle 2 “The judiciary shall decide matters before them impartially, on the basis of facts and in accordance with the law, without any restrictions, improper influences, inducements, pressures, threats or interferences, direct or indirect, from any quarter or for any reason.”
· Everybody has an obligation to provide support for himself or herself, that is no spousal support at all can exist in my case. None. My wife is healthy, she speaks official languages of Canada and has professional qualifications. The judgement is not based on the law. 

· Not taking into account the needs of my wife: according to her declaration regarding her income and expenses, she only needed $300 a month, as opposed to the $2,000 that was ordered (a sevenfold mistake). This evidence was not disqualified by the judge because this NEED had been declared by my wife and it had been submitted by my wife. Why did not the judge order $300? The judgement is not based on the facts. And if we also take into account, that this amount has to be paid not as long as the child is a minor, but through my whole life, that is for a period of 3.3 times longer than usual, the amount ordered is again 20 times larger than what is justified. (I would like to mention that my wife, after 7 days, raised her original $300 claim to $700. She more than doubled it because she also likes buying presents and eating out. And 7 days later she realised that she would be able to spend more than double the money of what her need was. In reality, this is not her real need, and a person cannot find out 7 days later that, because she likes buying presents, her need is double the amount of money than 7 days before.) (Let us go on and do some more calculations. My wife saves each month $1,700 from the support payment since she is using $300 only. Her saving is 12 x $1,700 = $20,400 a year. In 50 years, she will have $1,020,000 in her bank account, which she will have saved for herself through her avoidance of work and by my work. She will own all this, while I work hard in my entire life; I hardly eat, cannot accumulate any wealth, and will die poor without any property left behind.) Everywhere in the world, even in Canada, the reason and purpose of the support is to provide assistance to the support of the dependant person, if and to the extent she is not able to support herself. If the dependant person herself declares that her need is $300 a month, she cannot receive more than that under any circumstances. Her obligor may earn $400, $4000 or $4,000,000 a month, the maximum support is still $300. Whether or not the other party was disqualified from the proceedings. Whether or not the salary of the obligor was estimated correctly by the judge. Whether or not the judge took into account his statement of income. Whether or not the dependant is capable of work. Whether or not the obligor is capable of work. Whether or not the father of the obligor submitted bank papers to the judge. Whether or not his counterclaim and evidence were disqualified from the case. Whether or not he could talk at the trial. Because the support payment does not depend on all this and its highest amount is the need of the dependant. In her case, this is $300, that is she cannot even get $301. The purpose of the support payment is NOT to give money to the dependant for spending in casinos, horse races, the stock exchange, or deposit in a bank. Well, what kind of calculation or what mathematical formula can be used to translate a $300-need into a $2,000 support payment? I am asking this poetical question because I cannot figure it out neither from the judgement, nor from the orally presented reasoning. There are no arithmetics, additions, subtractions, multiplications that somehow could lead to a result of $2,000. Then? Where is this amount coming from? The monthly support payment is why not $1,000 or $3,000? Also $1,000 is more than the $300 need. Also $3,000 is more than the $300 need. Why and how was exactly $2,000 calculated for the monthly support payment? Was it deducted from the need at all? Or was it calculated from something else? (Did any calculation take place at all?) The Act refers to the need, if the calculation is based on something else, than the calculation is faulty. In any case, this declaration about her need was not disqualified, this was a declaration of my wife and the disqualification did not apply to her documents. That is, the judge had to be taken them into account, even according to Canadian law. And, of course, the same applies to the Act that specifies the amount of support according to the need: FLA s. 30.
· Not considering the skills, the submitted document regarding my education shows “mathematician”; in accordance with this, the estimate based on the statistics would only be $51,000 and not $58,000; this means a monthly net salary of approximately $2,800 (see details in section 6).

· My submitted statement of expenses (disqualified, but the judge obviously recalled it), according to which my monthly expenses were $1,600, that is $1,200 remains to transfer. When she ordered more than $1,200 she exactly knew that this would be an order that cannot be observed. What is the reason to pass an order, when it is clearly known that it cannot be enforced and observed??? The judgement is based not on the facts.

· According to the enforcement act, more than 30% cannot be taken away from the net salary; this would mean a maximum amount of $950 to transfer. The judge knows the law, why does she order against it? The judgement is based not on the law.

11. Abbreviations

Bosch v. Bosch
Precedent, Ontario Court of Appeal, (1991), 36 R.F.L. (3d) 302
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12. Requests:

· Establish that Canada has violated human rights and should offer remedy. It should restore my right to have access to my child and pay reimbursement for my full damage because those who unlawfully cause damage must pay for it. OP1 Article 4/2 “Within six months, the receiving State shall submit to the Committee written explanations or statements clarifying the matter and the remedy, if any, that may have been taken by that State.” 
· Modify the Canadian procedural law so that the procedural punishments, whose essential feature is that they deprive people of their basic and unconditional rights (human, children’s and other fundamental personal rights) recognized in international conventions to punish them for committing faults, are eliminated. The “decrease-the-chance-to-win-type” procedural punishments should be eliminated, especially the disqualification of evidence, the prohibition to speak, the prohibition to appeal and, the most serious one, the disqualification from the proceedings. It should be declared once and for all, that the duty of the courts is to confront pieces of evidence and NOT to bring about faulty decisions that are obviously absurd, unrealistic and  contradicting both the facts and the law, as an obvious consequence of cancelling evidence. BPIJ Principle 2 “The judiciary shall decide matters before them impartially, on the basis of facts and in accordance with the law, without any restrictions, improper influences, inducements, pressures, threats or interferences, direct or indirect, from any quarter or for any reason.”

· Today, in Canada, lawsuit tactics focus not on rebutting evidence but to have undisputable and deciding evidence of the other party removed from the case. Or even the other party, together with all his documents. And for this purpose there are also other methods, not only the ones used in my case: they request documents that the other party is unable to supply and enforce a punishment that could lead to a removal of the remaining documents. If a party “proves” that a piece of evidence creates public nuisance, or its publication would have an inflammatory, this is reason enough to have indisputable evidence removed.   FLR 10.(5)(a) – 10.(5)(d); FLR 13.(17)(a) – 13.(17)(e); FLR 14.(22); FLR 14.(23)(a) – 14.(23)(c); FLR 16.(12)(a) – 16.(12)(c); FLR 19.(10)1. – 19.(10)7.; FLR 24.(16). Not to mention that there is not only the removal of evidence, there is not only the prohibition to speak and there is not only the disqualification from proceedings, but in case of certain faults the procedural law simply articulates (and this is only one of many examples): FLR 19. (10) 7 “Make any other order that is appropriate.” 

· Example: (I do not state that this has actually happened in life; moreover, it is an intentionally exaggerated example through which I would like to point to the absurd nature of the general lawsuit tactics.) If a man is asked to pay child support and he submits a negative paternity DNA test, than the lawsuit tactics of the other party may be directed at trying to have this indisputable document removed from the case. If this party succeeds, the judge orders child support; although everybody knows that contradicting evidence exists, it is forbidden to use it. The judge knows that, he saw it, recalls it, but it has been removed from the case and therefore he orders the child support. Res iudicata: it can never again be disputed. (After the negative DNA test, the other party may want to request any other documents that the man cannot manage to obtain, for example the pay stubs of the mother of the man [perhaps some documents from her gynaecologist]. If the man is unable to produce these documents, he is the father of the child.)  
· It is for such a move that I myself cannot have access to my child: my counterclaim, in which I requested access to my child was cancelled. Due to the lack of a request, the judge did not order any access to the child. We can summarize the proceedings in the following way: „Your father failed to give us a bank paper, therefore we cancelled your claim to have access to your child. Due to the act of your father, one of your punishments is that you cannot have access to your child. We have also cancelled your rights guaranteed by international conventions. We have also cancelled your right to private property and your right not to live in slavery. We have cancelled some rights of the child, too, the right of your child to know her father and to express his opinion regarding custody. We have cancelled your right to have legal remedy against errors to correct violations that are causing you to live in slavery, as well as violations of your other human rights. We have cancelled the legal responsibility of your wife to support herself and that she is not entitled to any spousal support if she is capable of work. We have cancelled your rights guaranteed by at least five international conventions. We have cancelled the separation agreement between you and your wife that basically stipulates that there is no legal dispute in many aspects. In addition to being disenfranchised, you are also punished to pay one million dollars, that is 20 times of what you otherwise would. If your family members die because of this, it does not matter. If you cannot get out of this situation for years and lose all your assets, it does not matter.  

· It is important to have sanctions, but different types of sanctions should be applied, because these ones contradict international conventions. ICCPR Article 2(2) “undertakes to take the necessary steps, in accordance with its constitutional processes and with the provisions of the present Covenant, to adopt such laws or other measures as may be necessary to give effect to the rights recognized in the present Covenant.”

· Modify the Canadian acts, so that the legal remedy is not tied to any conditions (address, fault of the party, etc.). In accordance with ICCPR, this is an unconditional right.
· ICCPR Article 2(3)(a) “To ensure that any person whose rights or freedoms as herein recognized are violated shall have an effective remedy, notwithstanding that the violation has been committed by persons acting in an official capacity” 

· ICCPR Article 2(2) “undertakes to take the necessary steps, in accordance with its constitutional processes and with the provisions of the present Covenant, to adopt such laws or other measures as may be necessary to give effect to the rights recognized in the present Covenant.”

· Modify the Canadian acts so that they provide more guarantees for legality and more forms of remedy. For example, re-trial procedure, extraordinary legal remedy, ombudsman, constitutional court, investigating prosecution (investigation office to check the violation of law by judges), and introduction of the notion of the offence of abuse of authority.
· Today, in Canada none of these exist, except for the common legal remedy, if one is not disqualified. The ombudsman cannot examine the legality of court proceedings. The Canadian Human Rights Tribunal is dealing only with one of many human rights: discrimination, and would not hear any other human rights case. (I do not quite understand why it has this name.) 
· The lack of the notion of the offence of abuse of authority led to a situation that, according to many lawyers, in Toronto there are complete court houses, city quarters, and in Ontario even full towns, where the judges openly declare that they are not willing to pass judgements based on the law because they are not in agreement with the law. HRAJ Chapter 4 / 2 at 115 “It follows that judges cannot act arbitrarily in any way by deciding cases according to their own personal preferences, but that their duty is and remains to apply the law.” If certain judges pass different judgements than others, than the judgements in their cases are different from those in other cases. ICCPR Article 26 “All persons are equal before the law” (If needed, I could list names of lawyers, but I really would not like the examination to go in this direction because this is not the main concern for me now.) Perhaps it is applicable here: “praetor ius facere non potest” = “the judge cannot legislate”.
· ICCPR Article 2(3)(b) “develop the possibilities of judicial remedy”

· Modify the Canadian acts so that the practice of court papers being typed by lawyers stop. If the lawyer of one of the parties types the documents and there is the slightest deviation from what the judge orally pronounced, then this practice is neither impartial nor fair toward the other party. If the lawyer modifies anything on the order, then it can no longer be regarded a decision of the court; from that point on it is a decision of the lawyer, but the other party is entitled to a court decision. ICCPR Article 14(1) “everyone shall be entitled to a fair and public hearing by a competent, independent and impartial tribunal” Moreover, they should start adding appropriate reasons adduced to the orders and the judge should guarantee the reasons adduced; it should not be dependent of the skills of the court reporter. (The judge should check, correct, and sign it.) HRAJ Chapter 4 / 4.4.5 at 122 “The notion of independence of the Judiciary means, in particular, that:… the Judiciary has both the right and the duty to ensure fair court proceedings and issue reasoned decisions.” ICCPR Article 2(2) “undertakes to take the necessary steps, in accordance with its constitutional processes and with the provisions of the present Covenant, to adopt such laws or other measures as may be necessary to give effect to the rights recognized in the present Covenant.”
· Modify the Canadian public administration system to eliminate the type of procedure of screening social assistance recipients, during which women about to get divorced are forced to demand spousal support and, moreover, an amount prescribed by the government. The practice that the government can force a person for any reason to start or continue a lawsuit in Canada, if that person in reality does not wish to be engaged in a lawsuit, should be abandoned.
· In any case, it is absurd that the government can force, for whatever purpose, two people to start a lawsuit against each other. It is even more absurd to oblige somebody to demand an impossible amount of support so that the parties cannot even come to a settlement to avoid the lawsuit. It is a very disgusting entertainment to cause two parents of a child to fight each other. If two people have something against each other, they will sue each other themselves; if the government has a problem it should sue itself. It is an improper use of the courts if people are obliged to litigate even if in reality they have no legal dispute (any difference in opinion) with each other. The principle of lawyers’ independence is violated if the lawyers are not acting in accordance with the will and instructions of their clients. In such situations the parties cannot have their free will (opinion) during the court proceedings and this violates the principle of free expression of opinion.
· It is an improper use of the courts, if parties are obliged to litigate before the court, although in reality they have no difference of opinion. BPIJ Principle 7. “It is the duty of each Member State to provide adequate resources to enable the judiciary to properly perform its functions.” 
· It is an improper use of a lawyer if he is acting not in accordance with the instructions of his or her client, but in accordance with the instructions of the government: HRAJ Chapter 4 / 3 at 117 “as members of State-run professional organizations, they cannot carry out their work independently.” The principle of the independence of lawyers: HRAJ Chapter 4 / 6 at 150 “International Law and the Independence of Lawyers” HRAJ Chapter 4 / 6.2 – 6.3 at 151; BPRL Principle 15 “Lawyers shall always loyally respect the interests of their clients” BPRL Principle 16. (a) “are able to perform all of their professional functions without intimidation, hindrance, harassment or improper interference” BPRL Principle 16. (c) “shall not suffer, or be threatened with, prosecution or administrative, economic or other sanctions for any action taken in accordance with recognized professional duties, standards and ethics.” 
· If the persons can be forced to conduct lawsuits, then they cannot have their own opinion and will: they have to represent an opinion that was forced upon them. ICCPR Article 19(2) “Everyone shall have the right to freedom of expression” 

· Apart from the improper use of the courts, it is also an interesting question: Is it possible to force defenceless people to harm each other? If I had enough money to support 100 homeless people, could I offer my support on the condition that all of them have to sue a person that I very much dislike? All 100 people to sue the same person? Knowing that they will sue him with a completely unlawful demand? This would be abuse of the right. Another example. If I can help immigrants by explaining to them how they can enter Canada and help them fill out their forms, can I offer my support on the condition that as soon as they arrive in Canada, the first thing is to sue the Canadian government? If Canada is supplying me with lawsuit opponents, can I supply Canada with lawsuit opponents, too?

· In addition, the government should not start lawsuits for spousal support, on a trial-and-error basis, against each man who is about to get divorced, when spousal support is ordered only in 2% of all cases. The government creates unlawful disadvantages to 98% of men that it gets its hands on, causing them unnecessary legal costs that nobody will ever reimburse them. And what happens in those cases (like mine), when their efforts bring results and they manage to have a judge issue an order that accepts the unlawful demand? Who will pay for such damages? Of course, these women, who turn to the government for assistance, on the one hand do not have any assets, that is they do not even have a chance to pay the legal costs of the opposing party. On the other hand, even if they had money, why should they pay, when it was the government that wanted the lawsuit and not they themselves? The government should stop public financing of lawyers (legal aid, duty council) who, representing plaintiffs, are launching lawsuits against other people in cases where the parties launching the lawsuits with unlawful claim. Regardless whether the government wants to enforce these lawsuits or it is the party who wants to start it. The government should stop, forever, hiring lawyers, who even just once, unlawfully harmed the other party or conducted a lawsuit in bad faith. The government cannot help to one of the residents by means of violating the rights of another. In lawsuits conducted with the help of government-paid lawyers, the government should pay the legal costs of the other party, if the government-supported party loses the case.
· The women who apply for assistance are mandatorily prescribed what to demand before the court and since the court orders systematically fail to meet their demands (in 98% of all cases there is no spousal support), we can safely state that these demands are unlawful. If they were lawful, the judgements would approve them. The government prescribes the applicants for assistance to have an unlawful demand, an opinion that contradicts the law and to loudly express this law-contradicting opinion before the court at a public hearing! The government obliges the applicants for assistance to proclaim opinions that contradict its own law! ICCPR Article 19(2) “Everyone shall have the right to freedom of expression” If somebody declares straight forward that she is not willing to represent and proclaim an opinion that is forced upon her and contradicts the law, that person cannot get assistance. If somebody declares straightforward that she does agree, yes she does agree with the Canadian law, that person does not receive assistance! This is nonsense. What happens, if a woman says that she will hardly be able to represent a plaintiff’s opinion at the hearing that is contrary to her own sincere opinion? Such as “…please understand that I am coming from a disadvantaged family because in our family everybody told the truth in their whole lives, and I am extremely ashamed of not having learned to lie. Will this person get no assistance? If somebody may say: I tend to have stage fright and I am not sure whether I can skilfully lie before a Canadian court to meet the expectations of the government.” Will this person have private tutoring to learn how to lie so that she can skilfully behave before the Canadian judge, telling in tears that in her opinion also she needs and is entitled to that amount of support?

· Another thing. Let us consider a simple situation in which SOMEBODY asks the woman at the hearing, for example the judge, the husband or the lawyer of the husband to answer, maybe under oath, the question: “Madam, do you agree that your husband should pay this amount of support? Is this really what you want to happen from the bottom of your heart and innermost feelings?” Just contemplate this situation for a while. The woman has two answers: YES or NO. If she says yes, does that mean that the government has forced the woman to lie under oath? To mislead the judge? To commit a crime? If she says no, is the judge obliged to close the case because it turns out that in reality the woman is not claiming what she was caused to sign in the claim and so the legal dispute does not exist any longer since both husband and wife agree that the man should not pay?

· The government should decide what it wants. If it does not like its own law, it should change it. If it likes its own law, it should not maintain government agencies that encourage people to violate the law. Especially agencies that try to oblige people to violate the law. In no circumstances should it maintain agencies that directly force the less fortunate and defenceless people, who turn to them for help, to do so. Today the government is maintaining institutions that try to get round its own laws in a way that harms some citizens (men and fathers) and unlawfully inflict damage. It attacks and it causes citizens to be attacked who, according to the law, would not have to pay support to women. Moreover, because legally there is no entitlement, they are hiring lawyers who make submissions to the judge to overrule the law; then they either succeed or not. (If somebody (a woman) applies for assistance saying “I have looked at the law and I am not entitled to anything from my husband, but please give me some social assistance”, this person will not get anything. A woman, who resisting the pressure, is not willing to launch an attack against her husband with an unlawful demand, cannot get social assistance.) The government cannot serve the dual purpose of giving money to those in need and save the money of the government at the same time. Therefore, certain government bodies consider it to be their duty to try to unlawfully obtain money from one of the citizens to be able to give it to another citizen. The government should review the operation of the government bodies and stop their efforts that contradict the law. For example, if the law in force stipulates that a 25-year-old healthy woman cannot receive spousal support, then none of the government bodies should make any efforts to achieve the contrary. And it should stop subsidizing those non-governmental organizations that display such efforts.
· Now let us look at my particular situation again. With my wife, we would not have any legal dispute. She did not ask for spousal support in her first claim, only for child support, and I accepted that. And we agreed on the custody one month after the case was launched. The divorce would have been completed for free, without any legal dispute. (Moreover, our relatives would not have died.) However, in return for the $5,000 my wife asked for, the government forced her to launch a 1-million-dollar attack and it was the government lawyer who changed the original claim into another one that was 1-million-dollars higher. But to get out of a 1-million-dollar attack cannot cost less than $5,000. That is, the government, to help one of the residents with $5,000, inflicts an unlawful damage to another resident that is higher than $5,000. A nightmare. Our situation was very simple. My wife wanted to get divorced, so she approached a government organization and asked for two things. 1. She would like to get divorced and 2. she applied for assistance for a few months until she somehow gets back on her feet. As I estimate, she probably did not ask for more than $5,000. Then different institutions of the government had her sign different papers. They obliged her to demand unlawful things. In the end, a government-paid lawyer made a submission to a government-paid judge asking to overrule the law, and the judge did so. This whole procedure and fight was between the government and me; my wife did not want to do anything with that. It was not she who wanted the 1-million-dollar demand, it was not she who wanted the disqualification from the proceedings, it was not she who wanted the violations of law at the hearing after the disqualification. It was a number of government organizations that wanted and carried out all this.
· This is an absurd practice and it must be stopped. It is important to screen the applicants for government assistance, but this is not the way to do it. ICCPR Article 2(2) “undertakes to take the necessary steps, in accordance with its constitutional processes and with the provisions of the present Covenant, to adopt such laws or other measures as may be necessary to give effect to the rights recognized in the present Covenant.”
What comes to my mind is a show entitled “Meatless Product” performed in 1982 by a Hungarian comedian, Geza Hofi, in which he ridiculed the Hungarian communism of the 50s through a story:

„Two members of the Communist Party in leather jackets showed up at Uncle Jozsi’s and asked him: Uncle Jozsi, how many piglets will this pig have?” It was not everyday that Uncle Jozsi heard such a stupid question. After the third slap, however, he started to cooperate: “Well, what is the plan, comrades?” They told him that the plan was 14. “Then, will it have 14 piglets?” – he asked intimidated. However, he asked the comrades to discuss this matter with the pig, too. Anyway, it is better if they speak with it since they are on the same level.

Are you asking how many piglets the pig delivered in the end? Good question. It delivered 10. However, the members of the Communist Party in leather jackets reported 11 piglets because that was just closer to the plan. Their superiors, however, mentioned 12 piglets in their reports to show they met their undertaking. Their superiors, however, – yes, my son, each superior has a superior – entered 13 in the square beside the name of Uncle Jozsi.

In the end, Leader Rakosi got news of 14 piglets, so he declared at a grandiose meeting that pigs abounded there. So he was asked: “what should we do with so many pigs?” “We’ll sell 10 abroad and eat 4 ourselves”, Rakosi said.

How can you sell 10 pigs out of 10 so that we keep 4? (You have good questions. You are not a lost cause.) The answer: no way! Well, what did people eat? They worked a lot and ate little.”
Something similar happened to me. Canada made up that I could transfer $2,000 and can spend the rest. However, I CANNOT TRANSFER $2,000 because the rest is not enough even for rent. In fair hearing we would have been able to explain that.

- The legal system of a country does not function properly if everything depends on the decision of a single person (a single judge), and if he makes a mistake, nobody can correct it. (It does not matter whether because of a disqualification or an address problem, or both at the same time.)

- The legal system of a country does not function properly if a judge can request documents (the law entitles him to do so) that are not necessary to decide a case.

- The legal system of a country does not function properly if a judge can request documents (the law entitles him to do so) that are not only unnecessary to pass a judgement, but also, they do not belong to the person ordered to produce them and this person has no power to obtain them. Anyway, it is a mistake, even on the level of thought that (A(B(C) A requests B to accomplish something at C. And if C denies it, or is not willing to cooperate, B will be punished. They should not even attempt to force people to accomplish something at another person.

- The legal system of a country does not function properly if a judge can request the impossible (the law entitles him to do so) and the punishment is not based on whether this party did everything in his power, but on the fact that the document requested did not arrive. There should not be situations in which the same judge does not know how his own request should be met, but is punishing if the result is not there.

- The legal system of a country does not function properly if a judge is not clearly explaining what he means, what he is expecting and this has to be found out by the parties, and it can be assumed that he is expecting an activity to be carried out in another country where this activity would there be qualified as a crime.

- The legal system of a country does not function properly if the plaintiff is forced to start a lawsuit. A lawsuit he has no intention to start. With demands he does not want to raise and that are unreasonable and conflicting with the law. And it is the government itself that forces the party to raise the demand that is in conflict with the law. In such cases, the right to self-determination and the right to the expression of his opinion of the plaintiff are violated. Moreover, this is an improper use of the courts and abuse of the right.

- The legal system of a country does not function properly if the lawyer of the plaintiff does not depend on the plaintiff, is not following the plaintiff’s instructions, but safeguards the interests of the government he is paid by. This seriously violates the principle of the independence of administration of justice and more specifically the lawyer’s independence. 

- The legal system of a country does not function properly if the price of assisting a resident is to inflict unlawful damages on another person, unlawful damages involving huge amounts. Damages that are higher than the assistance for the first person. 

- The legal system of a country does not function properly if its governmental organizations are fighting against the law of the same country. The undertake efforts to get round their own acts and try to bring about situations through administration of justice that are obviously unlawful. (The problem is not only if they succeed, but also if they even attempt to do such things.)

- The legal system of a country does not function properly if it is the government itself that creates, promotes and supports the abuse of the right. It is hiring publicly funded lawyers – and later does not cancel their appointments – that, raising unlawful claims, sue other people and conduct the case against them in bad faith.

- The legal system of a country does not function properly if a party can be deprived of his fundamental human rights as a punishment for any (assumed or real) fault. Be this the right to a fair trial, to remedy, to access to the child or to the protection against debt-slavery.

- The legal system of a country does not function properly if, for any reasons, a judgement contains an amount that is 20 times or 1-million-dollars higher than it should be according to the law. 

- The legal system of a country does not function properly if a person cannot see his child for any reason other than his mistreatment of the child. (For a lifetime, the father can never see the child because the grandfather of the child did not supply a bank document. Although the parents had a valid agreement about regular access to the child. In addition this means reaching beyond the will of the parties, which is an improper use of the court. The court’s role is to decide legal disputes and not to overrule matters with regard to which the parties have no difference of opinions.)

- The legal system of a country does not function properly if the application of a woman for $5,000 assistance starts an avalanche that can never again be checked or stopped by either the husband or the wife. And when the avalanche ends, there are a lot of dead people, ruined lives, serious illnesses, assets accumulated in a lifetime get lost, and the machinery tears apart family ties. And all this is because of the accumulation of faulty habits and faulty laws. One event leads to another, and this inevitably the end of the chain reaction. A mandatory lawyer, government bodies that intend to save on assistance, prescribed demands, lawsuit tactics aiming at disqualification, impossible requests for tactical reasons, disqualification, unexecutable judgement, lack of judicial remedy, non-observance of international conventions, many years of fighting, and the result is a 1-million-dollar damage, dead bodies, and a separated child. And nothing of this would have happened if the Canadian government machinery functioned in accordance with international conventions. However, the way the government functions is in a severe conflict with the basic international norms in many aspects.

OP1 Article 5/2 (a) There is no international examination anywhere else.

OP1 Article 2; OP1 Article 5/2 (b) All domestic judicial remedies have been exhausted. The defence of Canada in the majority of the complaints submitted against it to the Human Rights Committee is that the complainant would still have opportunities for a domestic judicial remedy. However, it usually fails to indicate a specific instance for this remedy. I am asking the Human Rights Committee not to accept such a general reply from Canada. Canada should indicate at least one forum and refer to an act to show that the forum in question in fact is entitled to provide the “effective judicial remedy” specified by ICCPR Article 2(3)(a). HRAJ Chapter 7 / 5.1 at 306 “The Human Rights Committee has made it clear that, regardless of the name of the remedy or appeal in question, it must meet the requirements for which the Covenant provides, which implies that the review must concern both the legal and material aspects of the person’s conviction and sentence. In other words, in addition to pure questions of law, the review must provide for a full evaluation of the evidence and the conduct of the trial.” What I want is not a variation of the order as it is today, but to have the order declared null and void from the beginning. Remedy that deals why the order contained such a huge amount, a remedy that examines whether the decision of the judge is in conflict with the law. Not a remedy that would eventually give me a variation of the order because I lie that there are some changes in the facts and circumstances. I have no new facts, only the ones that have always existed. A forum that in fact starts taking into account evidence, a forum where my partial or full disenfranchisement will no longer be in force. A full and effective judicial remedy. And reimbursement for my damages in full.
Should Canada give a reply according to which the Human Rights Committee is obliged to close the proceedings, I still would like to request that Canada should be carefully monitored from the point of view of human rights because the disqualification of parties and evidence occurs on a regular basis in Canadian court proceedings. The facts that I described did happen in Canada, regardless of whether Canada can manage to have this particular case closed or not. People are forced into lawsuits everyday. Plaintiffs are forced to raise demands that are supported by government-paid lawyers, although they are contrary to Canadian law in force and international conventions. People applying for government assistance are forced on a regular basis to try to ruin the lives of other people. Submissions of government lawyers asking for unlawful results and their case management in bad faith is on the agenda. In Canada, many people cannot have access to their children without any reasonable explanation; I am not the only one who cannot have access to my child for no reason for 3 years now. Also, the disqualification from judicial remedy is an everyday occurrence. Depriving people of their fundamental human rights specified in international conventions occurs on a daily basis. After ratifying international conventions, Canada does not modify its acts to ensure the synchronization. Their legal system and judicial practice is at a complete variance with children’s rights. Canada seriously harms both children and their parents. I, too, was shocked to see that, but I estimate that Canada ruins the lives of tens of thousands of children by using means that are in contradiction with the children’s rights specified in CRC, too.

A person, just one month after immigration, who is not fluent in English and is not familiar with the law in Canada at all, has other things to do than to rebut the claims and attacks of the government that are in conflict with its own law. Why did the government have to cause a person to lose all his wealth accumulated in a lifetime? Why did two people have to die and one person get cancer? Why was it necessary to order a support payment that leads to a life in slavery? Why was it necessary to ruin the life of a child forever? Why was it necessary to separate a child from one of her parents? Why did Canada have to do this to a recent immigrant, just one month after immigration? To an immigrant that Canada invited to come, who did not come as a refugee claimant? Why?


Iustitia est regnorum fundamentum

“The key consideration is that of remedy: an opportunity for meaningful review and possible release through a procedure that respects due process. No one should be held in indefinite confinement without access to counsel and the courts. In its General Comment No. 29 of 2001, in which it considered States' obligations under emergency situations, the Committee said the following: As certain elements of the right to a fair trial are explicitly guaranteed under international humanitarian law during armed conflict, the Committee finds no justification for derogation from these guarantees during other emergency situations. The Committee is of the opinion that the principles of legality and the rule of law require that fundamental requirements of fair trial must be respected during a state of emergency.”

(27 August 2004. Berlin, Louise Arbour)

Author’s signature: …………………………………..

V. Checklist of supporting documentation (copies, not originals, to be enclosed with your

complaint):

· Written authorization to act (if you are bringing the complaint on behalf of another person and are not otherwise justifying the absence of specific authorization): ……..

· Decisions of domestic courts and authorities on your claim (a copy of the relevant national legislation is also helpful): ……..

· Complaints to and decisions by any other procedure of international investigation or settlement:……..

· Any documentation or other corroborating evidence you possess that substantiates your description in Part IV of the facts of your claim and/or your argument that the facts described amount to a violation of your rights: …..…

If you do not enclose this information and it needs to be sought specifically from you, or if accompanying documentation is not provided in the working languages of the Secretariat, the consideration of your complaint may be delayed.

Annex:

Other organizations and fora that I tried to contact, but have no jurisdiction:

Canadian Judicial Council: (613) 288-1566 (phone: they are not dealing with provincial judges)

http://www.cjc-ccm.gc.ca/article.asp?id=2805
“the name of the judge (note: the judge must be federally, not provincially, appointed)”

http://www.cjc-ccm.gc.ca/article.asp?id=2291
“1.2 How do I know whether a judge is a federally appointed judge or not? In Ontario: Court of Appeal, Superior Court of Justice”

“The Council's jurisdiction arises, however, only upon a complaint being made about inappropriate conduct on the part of a judge. Many complaints received by the Council are about a judge's decision. The Council has no authority to hear appeals, overturn decisions, order new trials, or provide other legal remedies, which are all the functions of appellate courts.”
Ontario Judicial Council:  (416)-327-5672  (answering machine)
http://www.ontariocourts.on.ca/ontario_judicial_council/complaint.htm
“The Ontario Judicial Council may only investigate complaints about the conduct of provincially-appointed Judges or Masters. If you are unhappy with a judge's decision in court, please consult with a lawyer to determine your options for appeal.”
Human Rights Tribunal of Ontario: (416)326-9511 (phone: to the Commission only)

http://www.hrto.ca/english/filing.asp
“Making A Human Rights Complaint

The Tribunal only deals with Complaints under the Ontario Human Rights Code that have been referred to it by the Ontario Human Rights Commission. If you have a Human Rights Complaint involving discrimination, harassment or reprisal, you can contact the Commission.”

Ontario Human Rights Commission: (416)314-4500 (phone: no jurisdiction over judges)

http://www.ohrc.on.ca/en/commission/about
“Ontario's Human Rights Code, the first in Canada, was enacted in 1962. The Code protects people in Ontario against discrimination in employment, accommodation, goods, services and facilities, and membership in vocational associations and trade unions. 

There are fifteen grounds of discrimination under the Code: race, ancestry, place of origin, colour, ethnic origin, citizenship, creed (religion), sex (including pregnancy), sexual orientation, disability, age (18 to 65 in employment, and 16 and over in occupancy of accommodation), marital status (including same sex partners), family status, receipt of public assistance (in accommodation only) and record of offences (in employment only).”

Canadian Human Rights Tribunal: (613) 995-1707 (phone: they are not dealing with judges)
http://www.chrt-tcdp.gc.ca/about/jurisdiction_e.asp
“The Canadian Human Rights Commission is the first point of contact for registering a formal complaint under the Canadian Human Rights Act. The Tribunal can only deal with cases which have been referred to it by the Commission.”

“The Act prohibits discrimination on the following grounds: race, national or ethnic origin, colour, religion, age, sex, marital status, family status, sexual orientation, disability, conviction for which a pardon has been granted.”

Canadian Human Rights Commission: (613) 995-1151 (answering machine)

http://www.chrc-ccdp.ca/about/default-en.asp
“The Canadian Human Rights Commission is empowered by the Canadian Human Rights Act to investigate and try to settle complaints of discrimination in employment and in the provision of services within federal jurisdiction. Under the Employment Equity Act, the Commission is responsible for ensuring that federally regulated employers provide equal opportunities for employment to the four designated groups: women, Aboriginal peoples, persons with disabilities, and members of visible minorities.”

http://www.chrc-ccdp.ca/faq/page9-en.asp
“The Canadian Human Rights Act prohibits discrimination based on 11 prohibited grounds: disability, race, national or ethnic origin, colour, religion, age, sex, sexual orientation, marital status, family status and conviction for which a pardon has been granted. 

Fundamental human rights issues, such as freedom of speech and unlawful imprisonment, are addressed under the Canadian Charter of Rights and Freedoms. 

Matters related to the Act are addressed through the Commission; matters related to the Charter are addressed through the court system.”

Ombudsman Ontario: (416) 586-3300   (800) 263-1830
http://www.ombudsman.on.ca/service.aspx?langID=1
“The Ombudsman does not investigate complaints about private companies or individuals, doctors, lawyers, decisions of judges or courts, decisions of the Ontario Cabinet or decisions made by the federal government.”
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Dear Sir, 


After careful consideration of the contents of your complaint, we sincerely regret having to inform you that the United Nations Office of the High Commissioner for Human Rights is not in a position to assist you in the matter you raise. Domestic judicial/administrative remedies do not appear to have been exhausted, and it has not been substantiated that the application of domestic remedies would be unreasonably prolonged or that the remedies would be otherwise unavailable or ineffective. 

For information about the procedures for the examination of individual petitions on human rights violations, please consult our website: www.ohchr.org, (direct link http://www.ohchr.org/english/about/publications/docs/fs7.htm). If you have difficulty accessing our website, please write to the UNHCHR, Information Office PW-RS-011, 1211 Geneva 10, and ask for Human Rights Fact Sheets Nos. 7, 12, 15 and 17. 

Yours sincerely, 

The Petitions Unit 

P E T I T I O N

Complaint for Human Right Committee

Communication under the Optional Protocol to the International Covenant on Civil and Political Rights

United Nations High Commissioner Human Rihgts 

Reference: G/SO 215/51 CAN

Dear OCHR Petitions Unit,

I have received your letter dated 22 August 2007 contained your observations in reply to Mr. Peter Vargay’s petition, in which you have informed him that the United Nations Office of the High Commissioner for Human Rights is not in a position to assist him in the matter because „domestic judicial remedies do not appear to have been exhausted, and it has not been substained that the application of domestic remedies would be unreasonably prolonged or that the remedies would be otherwise unavailable or ineffective”. 

I have been authorized on 19 June 2007 by Mr. Peter Vargay to represent him in proceedings before the Human Rihgts Committee. I have not taken part in preparing the above mentioned petition made by Mr. Peter Vargay, so I try to summarize, and correcting the petition, and I would like to submit for consideration to the honoured Comittee. 

Domestic judicial remedies have not been exhausted because it has been unavailable for him. For your information I explain what steps were taken by Mr. Vargay to exhaust domestic remedies. After the first instance procedure finished, he had to travel Hungary because his family’s health, and frame of mind have been sorely tried by the procedure.

Mr. Vargay authorized his canadian legal representative to prepare and submit appeal against the order of the Ontario Court of Justice. Before he submitted his appeal he had informed Mr. Vargay about that because of his pleadings had been struck, an appeal was apparently required in those matter to had his pleadings reinstated. Whithout an appeal to a superior court on that issue, he would not be able to move to had the order for support varied, because at that time he was not entitled to participate int the case. He had no rights to appeal.

However, appeal against disqualification had been examined neither on formal nor on the merits by the appellate court because it was rejected by the registrar because neither Mr. Vargay nor Mrs Vargay has an adress in Toronto. He had not adress in Toronto because when he went back Hungary his canadian adress was cancelled. His children’s adress was the same as Mrs Vargay’s adress. She had right to keep it in secret. At the court office, staff (registrar) has not given case a court file number morover he has not given any dismissal resolution. 

He had no enough time to solve this problem, because the time limit was exceeded.

The court staff declared lack of jurisdiction, and simply did not take over his application from Mr. Vargay’s legal representative. The registrar has not given acknowledgement of receipt about dismissal. Referring to the disqualification and lack of jurisdiction, the registrar at the court of second instance did not allow us to submit the appeal to the court, so the court of second instance could not make any decision in this matter.
So we can not enclosed any formal dismissal resolution, or other decision like this to the honoured Comittee, because it is not available for us. We can proof this statement with a letter which was written by Mr. Vargay’s canadian attorney about the appeal proceedings.

Mr. Vargay will lose his last chance, his last expectation to remedy his violated human rights, if the honoured Human Rights Committee does not consider the present petition. Because the court staff refering to the lack of jurisdiction and has not receiped his notice of appeal, and we can not submit any document about it to the honoured Committe. We strongly beleive that Canada violated the 2 (3) a, 8 (2), 14 (1) Articles of the the International Covenant on Civil and Political Rights, so we would like to ask for the honoured petition unit that present petition to be referred to the Committee with the object of examine in merits under the 2 Article of the Optional Protocol to the International Covenant on Civil and Political Rihts. .

R e q u e s t 

1./ I apply the honoured committe to examine this petition on the merits.

2./Establis that Mr Vargay’s human rights and fundamental freedoms under the 2 (3) a, 8 (2), 14 (1) Articles of the International Covenant on Civil and Political Rights has been violated by Canada.

3./ If the honoured Committee finds a violation in this present case, please, request Canada to remedy the violation, pursuant to the obligation in article 2, paragraph 3, of the Covenant and to provide an effective remedy for Covenant violations.

4./Request Canada to provide just satisfaction proportioned with the suffered harm.

I. Information on the complainant:

Name: 

Vargay
First name(s):

Peter Zsolt
Nationality: 

Hungarian 

Date and place of birth: 

23rd of March 1969, Hungary, Debrecen
Address for correspondence on this complaint: 

I live in Canada, Vancouver in this moment, so. But I would like to give the address of Istvan Barbalics dr. for the correspondence, he is my lawyer, and he lives in Hungary. Please find enclosed A/1 my written consent in which I authorised István Barbalics dr. to represent me in the proceedings before the Human Rights Committee. 

His adress:

Dr. Barbalics Istvan

Nagyatad

Szechenyi ter 24.

7500

Hungary

Submitting the communication:

on behalf of Peter Zsolt Vargay

II. State concerned/Articles violated:

Name of the State that is either a party to the Optional Protocol: 

Canada

Articles of the Covenant alleged to have been violated:


Article: 2(3)(a), 8(2), 14(1), 26

1./ My human rights under the 14 (1) Article of the Covenant has been violated by Canada therewith:

1.) Non-observance of a valid marriage contract

The Ontario Court of Justice did not take into account that there was a valid marriage contract in force between the parties, in which both parties accepted the use of Hungarian law and the exclusive jurisdiction of the Hungarian courts. This contract regarding the matrimonial property law was signed in 2001 in Hungary, three days before the marriage. The object of the lawsuit was exactly the support, which is contract law, part of the property law, therefore, the stipulation of the contract would have been applicable. My legal representative drew attention to this fact at the very first hearing, but the court did not take it into account and did not recognize the contract entered into in Hungary, even though the Canadian rules of law make it mandatory to take into account the agreements of the parties.

Act subject to contracts


FLA s. 2(10).  A domestic contract dealing with a matter that is also dealt with in this Act prevails unless this Act provides otherwise.  R.S.O. 1990, c. F.3, s. 2 (10).

Marriage contracts

FLA s. 52(1). Two persons who are married to each other or intend to marry may enter into an agreement in which they agree on their respective rights and obligations under the marriage or on separation, on the annulment or dissolution of the marriage or on death, including,

(e) ownership in or division of property;

(f) support obligations;

(g) the right to direct the education and moral training of their children, but not the right to custody of or access to their children; and

(h) any other matter in the settlement of their affairs.  R.S.O. 1990, c. F.3, s. 52 (1); 2005, c. 5, s. 27 (25).

Setting aside domestic contract

FLA s. 56(4). A court may, on application, set aside a domestic contract or a provision in it,

(d) if a party failed to disclose to the other significant assets, or significant debts or other liabilities, existing when the domestic contract was made;

(e) if a party did not understand the nature or consequences of the domestic contract; or

(f) otherwise in accordance with the law of contract.  R.S.O. 1990, c. F.3, s. 56 (4). FLA s. 58.

Contracts made outside Ontario

FLA s. 58. The manner and formalities of making a domestic contract and its essential validity and effect are governed by the proper law of the contract, except that,

(d) a contract of which the proper law is that of a jurisdiction other than Ontario is also valid and enforceable in Ontario if entered into in accordance with Ontario’s internal law;

(e) subsection 33 (4) (setting aside provision for support or waiver) and section 56 apply in Ontario to contracts for which the proper law is that of a jurisdiction other than Ontario; and

(f) a provision in a marriage contract or cohabitation agreement respecting the right to custody of or access to children is not enforceable in Ontario.  R.S.O. 1990, c. F.3, s. 58.

Bosch v. Bosch
According to this precedent, this paragraph applies to a marriage contract from outside Canada and that contract is in force in Canada. 

That means that contracts entered into in other countries are taken into account. In addition, if any part of the contract is incompatible with the Canadian law, that part could be null and void, but the entire contract cannot be disregarded. A stipulation of the applicable law and a stipulation of the exclusivity of courts cannot be null and void in any country.

2.) Disqualified from the proceedings

During the proceedings, the judge of first instance disqualified me from the proceedings (because of my alleged violation of law, but in my view, I did not make any mistake); neither I, nor my lawyer could speak a single word about the case at the trial, and all of our previous submissions were cancelled. The judge passed the judgement without knowing and taking into account our position and we were unable to protest against numerous procedural, arithmetic and argument errors that contradicted the law

This seriously contradicts the expectation of the equality of arms for both parties also specified in a publication of the OHCHR as an inseparable element of fair proceedings. (Human Rights in the Administration of Justice [HRAJ] Chapter 7 / 3.2.2 at 258 “The right to equality of arms and adversarial proceedings”)

I owned a Hungarian headquartered limited partnership jointly with my father living in Hungary. The judge requested company bank statements and detailed accounting data from Hungary. (We held a general meeting on the phone (which is allowed by Hungarian corporate law) and, due to the lack of jurisdiction of the Canadian judge and confidentiality of business, my father voted “no” with regard to supplying the information. He informed the judge about this in a letter in the French language. In spite of this information, the judge kept requesting it for approximately four months. We explained each time why we were unable to supply the information. The judge only said each time, “alright, but please bring it next time”. She never indicated any specific ways how I should obtain the information. In the end, the judge qualified the non-supply of information a violation of the procedural rules and disqualified me from the proceedings. (This is contained in paragraph one of the judgement.) The disqualification is at the same time a prohibition to appeal because the appeal would also be a kind of participation in the proceedings. “document disclosure: failure to obey order” ( FLR 19.(10)4. ( “answer struck out” ( FLR 10.(5)(b) ( “the respondent is not entitled to participate in the case in any way”

(According to my best knowledge, the institution of “answer struck out” has been abrogated in the whole territory of Great Britain, in the whole territory of the United States, in Uganda, Ireland, and in all thirteen provinces of Canada, with the exception of one, just the one where I was; it was just kept in the province of Ontario.)

The disqualification from the proceedings is a form of punishment in Canada. The goal of the disqualification is to punish the party that violates the procedural law. But the punishment aims not at restituting order, it does not try to restitute the orderliness, but weakens or takes away the rights of a party, thereby decreasing his chances of winning. The main feature of the punishment is to prevent the real facts that benefit the punished person from becoming known, thereby bringing about a judgement that is unfavourable for him, unfair, unlawful and not based on the facts, punishing the party for the violation of the rules. The essential feature of the punishment is the achievement of goals that are completely contradicting the efforts of ICCPR to ensure that everybody receives the same judgement in identical cases.  ICCPR Article 26 “All persons are equal before the law” It is also contradicting the principle that the judgement should be based on facts because it wants to achieve unfavourable judgements by means of an exclusion of facts and evidence. BPIJ Principle 2 “The judiciary shall decide matters before them impartially, on the basis of facts and in accordance with the law, without any restrictions, improper influences, inducements, pressures, threats or interferences, direct or indirect, from any quarter or for any reason.”
Through this punishment such conditions are created as if the party had not even started the proceedings. First, his counter-claim is removed from the case (the word “answer” refers to that, meaning answer to the claim of the plaintiff, which is a counter-claim). Following that, all his remaining submissions are removed, all papers that he has ever submitted. The judge cannot ever again take into account the evidence, data or arguments contained in the removed papers, not even in the case he clearly recalls them and knows that they are true. No written documents remain before the judge regarding the position of the disqualified party. And, in addition to the fact that he is left without any papers, he cannot even contribute to the discussion, the arguments and proof. After the disqualification has been ordered, the disqualified party and his lawyers may only remain in the hearing room as observers, just as any other observer at a public hearing. They have no say in the case, only the other party is putting forward arguments and proofing to the judge.

It is an essential feature of Canadian proceedings that before the last day there is no evaluation of evidences and argumentation about the merits of the case. On all court days before that there is a debate only about the evidence: who should supply and what kind of evidence, why or why not. The discussion regarding the substance, the proof, the arguments and the references to the evidence take exclusive place on the very last hearing day which is called “trial”, while the previous days are called “court day”. Thus, if somebody is disqualified from the last day, he is substantially disqualified from the proof as a whole, from all phases of deciding the case. The judge disqualified us at the very beginning of the last day and as a result we could not participate in deciding the case neither by means of our written submissions, nor by arguing orally. The judge could not take into account our previous evidences even if she recalled them because from that point on they were forbidden materials. 

The other party may have had a claim, and for that matter, written arguments, but we could not. The other party may have had evidence, but we could not. The other party was allowed to use logical arguments at the trial, but we were not. The other party was allowed to refer to laws, precedents and evidence, but we were not, and we could not comment on that either. When the other party committed an arithmetic error, we were not allowed to rebut it. When the other party made a suggestion for an unlawful judgement, we were not able to rebut it referring to the law. This hearing could not be regarded as one with an equality of arms, so it cannot be qualified as a fair hearing.

Although in this lawsuit I had a statement of income, and even a certificate of income, all my submissions were cancelled due to the disqualification. Therefore, no data remained in the case regarding my monthly income, so the judge estimated my income based on statistics. But this leads to an unrealistic judgement with an amount that cannot be paid, taking away either all the assets previously accumulated, or using all assets for the lawsuits involved; it is the latter that happened in my case.

BPIJ Principle 2 “The judiciary shall decide matters before them impartially, on the basis of facts and in accordance with the law, without any restrictions, improper influences, inducements, pressures, threats or interferences, direct or indirect, from any quarter or for any reason.” Due to the evidences disqualified, the judgement is based NOT on facts. Since we were not allowed to protest against proposals to violate the law, the judgement is NOT based on the law.
The laws and international conventions ratified by Canada that prohibit the disqualification:

· ICCPR Article 14(1) “All persons shall be equal before the courts and tribunals… everyone shall be entitled to a fair and public hearing by a competent, independent and impartial tribunal” 
· HRAJ Chapter 4 / 4.6 at 135 “The requirement of impartiality is contained in article 14(1) of the International Covenant on Civil and Political Rights…Principle 2 of the Basic Principles [BPIJ] also specifies that: The judiciary shall decide matters before them impartially, on the basis of facts and in accordance with the law, without any restrictions, improper influences, inducements, pressures, threats or interferences, direct or indirect, from any quarter or for any reason.”  The requirement of impartiality demands that the decision be made on the basis of facts and laws; in my proceedings this was violated.
· HRAJ Chapter 4 / 2 at 115 “Consequently, the principle of independence of judges was not invented for the personal benefit of the judges themselves, but was created to protect human being against abuses of power. It follows that judges cannot act arbitrarily in any way by deciding cases according to their own personal preferences, but that their duty is and remains to apply the law. In the field of protecting the individual, this also means that judges have a responsibility to apply, whenever relevant, domestic and international human rights law.”
· CRC Article 9/2. “In any proceedings pursuant to paragraph 1 of the present article, all interested parties shall be given an opportunity to participate in the proceedings and make their views known. The judgement decided the custody of my child, so I would have been entitled to participate in the proceedings. 
· CBR 2. (e) “deprive a person of the right to a fair hearing in accordance with the principles of fundamental justice for the determination of his rights and obligations”

3.) The lack of reasoning

The Ontario Court of Justice has violated my right to a fair trail, because the final order has not got an appropriate reasoning. In the final order correct legal regulation has not been pointed out by the court. refering to the „Pursuant to Rule 15(5) of the family Law Act” is not correct, properly Rule 10(5) of the Family Law Act.

Due to the lack of reasoning, I do not know why I should pay $2000 when the extent of the needs of the plaintiff, based on the documents submitted by the plaintiff, amount to $700. What would be the reason for my wife to receive spousal support, if the rest of the population of Canada would not receive it in similar cases? What is the reason that prevents me from seeing my daughter during my whole life? The final order of the Ontario Court of Justice does not answer any of these questions.

4.) The Ontario Court of Justice has violated my right to fair trail therewith the judge did not know what case she should be to trail. My wife legal representative summarize and informed the judge the standing of the case. Morover the judge did not know what she ordered previously, what kind of decision ordered by the court. The judge answered simply:” Oh, I’m sorry” (See: A/22 page 5). This kind of proceedings like this contrary the law, and violates the rights to fair trail. 

2./The following Articles of the Covenant has been violated by Canada

Article 8. (2):

“No one shall be held in servitude”
Article 26.

“All persons are equal before the law”
According to the Canadian statistics (HRDC-Toronto Wage Book 2002 – let us now not consider that this information refers to a mathematician having a Canadian degree and 15 years of Canadian experience and NOT to a degree-holder who just immigrated from Eastern Europe just one month earlier. However, I am using these statistics because the same were used by the judge during the proceedings at the request of the other party. However, there are statistics that do consider the Canadian professional experience and these data show amounts that are 1/3 lower in case of those who have no Canadian experience.) the gross hourly wage of a mathematician is $24.62. His daily salary for eight hours is $196.96. His weekly salary for a five-day workweek is $984.8. His yearly salary for a fifty-two-week year is $51.209. Divided by twelve months this means his gross monthly salary is $4267. His net salary is, taking into account a 33% personal income tax bracket, is approximately $2816.5. After giving away $2000 as requested by the judgement, I would keep $816.5. After paying $700 for the cheapest apartment in Toronto [bachelor: living room and kitchen, all in one], I would keep $116.5. One has to buy a transit pass too, the monthly TTC pass in Toronto is $100 for an adult. In a city of four million, it is impossible to walk everywhere. In the end, I would keep 16.5 per month. But I would keep $16 only if we use those statistics for our calculations that refer to professionals with 15 years of Canadian work experience.  But not even the rent could be paid if we look at the statistics that relate to those just entering the labour market and recent immigrants. In addition, money is needed for food, clothing, electricity, phone, dentist, ophthalmologist, postage, cleaning supplies, washing machine, mobile phone and Internet. For me this situation is similar to those described in slavery conventions. I have no chance to have private property and an acceptable standard of living neither at present, nor in the future. I only have a chance to work for somebody else my whole life. ICCPR Article 8(2), SCAS Article 1(a), UDHR Article 17(1).
3. My human right to an effective legal remedy under the 2 (3) a) Article of the Covenant has been violated by Canada therewith:
After the disqualification, or, in the legal language “answers struck out”, the party cannot participate in the work of the court and later will not have a right to appeal (with the exception he proves that the “answers struck out” was imposed in an unlawful way). If, in the end of the proceedings conducted this way, the result is a judgement that contradicts the laws and international conventions and may contain amounts that lead to debt-slavery and causing the disqualified party to lose his entire assets and regardless the numerous errors the judge made in many instances and regardless his violations of the rules of procedural law (that are still in force also in such cases), there is nothing to do, there is no right to appeal.

After the judgement was passed by the court of first instance, I left Canada immediately. The lawyer in charge of the appeal tried to launch an appeal without my personal presence. Two sections from the letter of my lawyer, Gary Magee:

· “you will not able to move to have the order for support varied, because at this time you are not entitled to participate in the case.” The letter is somewhat more complicated than that, but this is what matters. At present I am not allowed to launch an appeal against the judgement because of the disqualification order. Since the disqualification order came into being in accordance with the laws of Canada, and therefore he is unable to appeal the disqualification order. Thus, there are two decisions

· My lawyer has no arguments against the (disqualifying) procedural order. He cannot write, they should change it because although it is lawful, we do not like it. He cannot write either that it is lawful but the law is wrong. Practically, legally he has to accept the decision he cannot reject it.

· He would have arguments against the judgement: it is unlawful, but as a result of the procedural order, an appeal is forbidden.

“I have attempted to file your notice of appeal. However it was rejected by the registrar because neither you nor Mrs. Vargay has an address in Toronto.” Another quote to the same effect: “I attended in person at the court to file the documents, and I was informed by the clerk that, in order to confirm jurisdiction, she needed confirmation that either you or Mrs. Vargay had an address in Toronto.” Although, in his view, none of the decisions can be attacked, he tried to launch an appeal against both of them at the same time and brought the papers to a court. There, he was not allowed to submit the appeal because none of the parties had a confirmed address in Toronto. Namely, the jurisdiction of the higher courts is set according to the residence of the parties. Simply speaking, the appeal always belongs to the jurisdiction of the court that is the nearest to the residence. At each court, the registrar checks the address on the papers at the time the appeal is submitted to see whether in fact they are the nearest court. If they are not, he would not even accept the papers: “You should bring them to another court, the case does not belong to us.” However, if the residential address is outside Canada, none of the courts would accept it, because the party is not living near any court, so none of them have jurisdiction. According to the information in the letters of my lawyers, the Canadian legal system is not prepared for a situation where the party does not live near a court because he or she lives outside Canada. From the point of view of law, the appeal is regarded as a “new case”. FLR 38.(8) “name of a case in an appeal shall be the same as the name of the case in the order appealed”. And this new case has to be heard by the Superior Court of Justice. FLR 38.(5) “start an appeal from a final order of the Ontario Court of Justice to the Superior Court of Justice”. The proceedings of this case are regulated by the same statute, that regulates the proceedings of first instance. FLR 1.(2) “These rules apply to all family law cases ... in the Superior Court of Justice”. Since the law regards it a new case, the jurisdiction rules regarding the starting of a case are applied. FLR 5. (1)(a). “in the municipality where a party resides”. My wife had the right to keep her residential address confidential and she took advantage of her right. This way establishing the jurisdiction according to her address (and also my child was living with her) was unsuccessful.  FLR 5.(1)(b) “municipality where the child ordinarily resides”. There are at least four problems in the Canadian legal system that do not exist in Europe:
· The court of appeal starts deciding again the jurisdiction based on the residential address of the party. The question of which court of second instance will have jurisdiction is established NOT on the basis of the location of the court of first instance. 

· There is no jurisdiction according to the last residential address of the party, if the party moved out of the country.

· There is no default jurisdiction of a court if none of the courts would otherwise have jurisdiction because of the lack of a Canadian residential address. 

· The court does not accept the appeal so that the courts could decide among themselves which of them has jurisdiction. In case of a lack of jurisdiction they do not send the documents to each other in order to find among themselves the court of appeal that has jurisdiction.

To ensure that the right to legal remedy is available in each case, the system of jurisdictions must be established in a way to ensure that each case surely belonged to the jurisdiction of one of the courts. In this case, however, none of the courts had jurisdiction over the appeal. This way due to a failure of the Canadian legislature – failure to establish a system of jurisdiction that guarantees an effective legal remedy – I had no opportunity to exercise my fundamental right to an effective legal remedy as specified by the Convention. Indeed there are two different reasons to explain why I had no right to appeal the judgement.
III. Exhaustion of domestic remedies/Application to other international procedures:

Steps taken by or on behalf of the alleged victims to obtain redress within the State concerned for the alleged violation – detail which procedures have been pursued, including recourse to the courts and other public authorities, which claims you have made, at which times, and with which outcomes:

· Ontario Court of Justice made the court order, this was the first instance court.

· I tried to appeal to the Superior Court of Justice, but they refused my appeal. They had two reason, 1. they didn’t have jurisdiction (address problems, I lived outside of Canada, I had a foreigner (Hungarian) living address), and 2. I was disqualified from the process, so, I had no right to appeal.

· The other courts and public authorities have no jurisdiction to deal with this case.

I explained everything in detailed abov.

Have you submitted the same matter for examination under another procedure of international investigation or settlement (e.g. the Inter-American Commission on Human Rights, the European Court of Human Rights, or the African Commission on Human and Peoples’ rights)? 


No

IV. Facts of the complaint:

· I first met my former wife on January 2001 and we were married on April 21, 2001 in Hungary. We have one child of the marriage, namely, Tamara Vargay, born on Marc 7, 2001. We arrived Ontario on 20 February, 2004, but our marriage had already grown worse in Hungary. On 9 April, 2004 we had an argument after following day Mrs. Vargay finally left our former matrimonial home with our children, Tamara, since I have not seen my daughter. 

On 13 April Mrs. Vargay filed an action against Me for custody of the child, and support for child.

On or about 21 April, 2004 I was served with a Form 8 Application General, a Form 14B Motion Form, a Form 14 Notice of Motion, Form 14A Affidavit General dated April 13, 2004 anda Form 14D Order Motion Without Notice.

It would appear that on April 14, 2004 Mrs. Vargay attended the Ontario Court of Justice, 1911 Elington Avnue East, Toronto, Ontario and went before the Honourable Madam Justice Waldman on an ex parte motion to obtain a temporary order against Me. 












A/2.

· On 14 April 2004. Ontario Court of Justice ordered in a temporary that 1./ the applicant had interim custody of the child, without prejudice to Respondent’s rights on reurn of motion. 2./ Restraining Respondent from harassing, molesting, or annoying the applicant 3./ The child was not to be removed from the Province of Ontario. 












A/3.

· On 5 May 2004. Mr. Vargay’s lawyer tried to work out an out of court settlement, but Mrs. Vargay did not want to make an arrangement out of court. 













A/4

· On 11 May I filed an answer in which requested the court to dismiss the applicant’s claim with costs. I made a claim against the applicant. I asked the court for the following: 1./ joint custody of children in particular we shall each have primary care and control of the child. Each party will have the day-to-day care and control of the child, while in residence with that party; the parties shall make decision peraining to the child ’s general health, welfare and education on a joint basis after consultation. 2./ access to children. I affirmed his statement with an affidavit – enclosed A/ . I informed the court in detailed what was the reason their marriage has grown worse, what standard of living we were living before separate. I informed the court the child’ s general health, welfare and education were either made by me or made by my former spouse.












A/5

· I enclosed Mr. Vargay’ s financial statement had been submitted the court including he had been unemployed, and he had 1645.00 CAD deficit per month during the court proceeding.



















A/6

· On 13 May 2004 the Applicant amended her claim. She asked the court for the following: 1./ to make an order that the Applicant have sole custody of the child, 2./ to make an order that the Respondent have no access to the child, 3./ to make an order that the Respondent pay child support to the Applicant for the support of the child, 4./ to make an order that the respondent  pay spousal support to the Applicant in the amount of 1.500 CAD per month, 5./ to make an order that the Respondent be restrained from molesting, annoying, harassing, communicating with or coming within 500 meters of the Applicant and the child.



















A/7

· A consent among the parties was approved by the court with a temporary order on 13 May 2004. The Court ordered that the Respondent had to produce copies and records from 2003 to that date for all bank accounts in Hungary. The Court further ordered that, on without prejudice basis, the Respondent should have interim interim access to child on every Wednesday from 3.30 p.m. until 6.00. p.m, and every Saturday from 8.00 a.m until 11.30. a.m. The child should be pick-up and drop-off at home of Judith Boda-Lazar by the Respondent. Furthermore the court ordered that the Respondent should serve updated bank statements for his TD chequing/savings account from february 1, 2004. The court ordered the Respondent to make a one-time payment to the Applicant in the amount of 300 CAD for child support.

















A/8

· On 21 May 2004 the applicant amended her financial statement. She defined her need in 727 CAD per month.


















A/9

· Despite of the valid consent between the parties I had not been able to see my daughter. 

· On 6 july 2004. Mr. Vargay authorised Richard N. Brown attorney to represent in the proceeding before the Ontario Court of Justice.















A/10

· On 15 July 2004 the Court made an temporary order. The court ordered that 1./ The Respondent should have access to the child for 3 hours each week at a supervised access centre. 2./ to provide to the Applicant a copy of the transfer slip regarding the 8,900 CAD transfer from his account on April 19, 2004. and copies of all recordsw for 2003 and 2004 for all business and personal acounts in Hungary. 3./ to provide to the Applicant proof of the status of business. 


















A/11

· According to my legal representative reguest banking institutions gave valid certificate about balance of my account. 

















A/12

· The other owner of the computer company in Hungary wrote a letter to the judge stating that the company is making negative profit, has only one part time employee, and that the company has no assets.


















A/13

· Of course I submitted the above mentioned evidences to the court, but Judge did not accept. She asked me to provide to the Applicant proof of the status of business, Fenzor, in Hungary in the future too. According to the rules of hungarian company law no documents disclose without the other owner(s) permit. If I had disclosed the requested documents without the other owner’s permit I would have comitted an infrigement. So I could not fulfil the court’s illegal request. I attached the bank certificates to proof my financial situation dated Oktober 6, 2004 Form 14A.












A/14

· On 7 Oktober 2004, on a court date the Court ordered if I faild to provide disclosure as previously ordered, then the Applicant might bring a motion. The court ordered furthermore to provide the Applicant with a job search list. 
























A/15

· On 20 October the Applicant asked for the court the following:

1./ an order striking the Respondent’s pleading and nothing him in default.

2./ a final order that the Applicant have sole custody of the child

3./ a final order that the Respondent have no access the child

4./ a final order that the Respondent pay child support to the Applicant for the support of the child,

5./ a final order that the respondent  pay spousal support to the Applicant in the amount of 1.500 CAD per month, 

7./ to make an order that the Respondent be restrained from molesting, annoying, harassing, communicating with or coming within 500 meters of the Applicant and the child”.





















A/16

· Short after my legal representative tried to get more detailed information about the previously attached account. 

















A/17

· On 30 November 2004 the Ontario Court of Justice held a court day. I was not appeared in perswon, but my lawyer explained the judge neither canadain nor the other owner of the company gave the required information previously ordered by the court. The judge understood it apparently, but ordered, that the respondent should fulfil the request of the court by no later than 18. January 2005.
















A/18

· I enclosed the detailed affidavit confirming efforts about our steps to fulfil the request of the court. We informed the court again the other owner of the company had not given the required information previously ordered by the court. however the judge did not accept our efforts so she punished and disqualified me from the proceeding.












A/19

· After the disqualification the court day became a trial day and the court made a judgement for the plaintiff. 

· The court heard a motion to srike the Respondent’s Answer mady by The Applicant and in the final order the court ordered the following:

1./ Pursuant to Rule 15 (5) of the Family Law Act , the Respondent’ s Answer is hereby struck.

2./ The Applicant shall have final custody of the child 

3./ Commencing April 9, 2004, the Respondent shall pay child support to the Applicant for the support of the child, in the amount of 495 CAD per month. This amount is based on the Respondent’s annual income of 58,427 Cad and is in accordance with Child Support Guidelines for one child.

4./ Commencing April 9, 2004, the Respondent shall pay  spousal support to the Applicant in amount of 1,500 CAD.

6./ The Respondent shall be restrained from harassing, molesting or annoying the Applicant or from coming within 500 meters of the Applicant.

7./ The Respondent shall be restrained from removing the child , from the City of Toronto without further order of the court.












A/20

· I authorised Gary Magee my new attorney to submit my appeal - on my behalf - against the final order of the Ontario Court of Justice while I was staying in Hungary. My counselor informed me in a letter it was rejected by the registrar because neither i nor my former wife had an adress in Toronto.
















A/21

I attached the court records


 




A/22

Yours Sincerely:

Peter Zsolt Vargay

represented by:

Dr. Barbalics István

Appendixes: 22 pieces
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 The court heard a motion fo strike the Respondent's Answer made by (nare of person or persons)

 The Appiicant, Agnes Vdrigay
The following persons were in court (names of partiés and Tawyers in court}

:The Applicant, Agnes Vargay (with counsel, Allan M. Goldsteiir) and Richard ‘N. Brown, solicitér for
“the Respondent, Peter Zsolt Vargay

| The court received evidence and heard subimissions or behalf of foame or names)
| The parties

| THE COURT ORDERS THAT:

Pursuant to Rule 15 (5) of the Family Law. Act, the Respondent's Answer is hereby struck:
The Applicant shall have final custody of the child, Tamara Vargay (born-November 7, 2001).
Commencing Aprif 9, 2004, the Respondent shall pay child support to-the Applicant for the
support of the child, Tamara Vargay (born November 7, 2001), in the amount of $455.00 pet
month. This amount is based on the Respondent's annual income of $58,427.00 and is in

accordance with the Child Support Guidelines for one child.

Commencing Aprit 9, 2004, the Respondent shall pay spousal sUppoft to the Applicantin the
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amount of $1,500.00 per month.

The Respondent's payment of spousal Support shaff increase in-accordance with the All ftems
Price Index for the City of Toronto on the 9 day of February in each year.

The Respondent shall be regtrained from harassing, molesting or annaying the Applicant or
from coming within 500 meters of the Applicant,

The Respondent shal be restrairied from femoving the child, Tamara Vargay (bor November
7..2001), from the City of Toronto without further order of this Honourable Couit.

The Toronto Police Services and all other appropriate police forces are directed o enforcs this
order as required.

The Respondent shall pay to the Applicant costs fixed in the amount of 51 ,000.00.
Uhless this Order is withdrawn from the Office of the Director of the Family Responsibility

Office, it shall be enforced by the Director and that amounts owing-under this Order shall be
paid to'the Director, who shail pay them to whom they are owed.

This Order bears interest at the rate of 4% from the date of this order.. Where there Is default in
payments the default shall bear interest only from the date of default. Where sufficient deductions
are not being made by support deduction Order, payments may be remitted to the Director, Family
Responsibility Office, P.O, Box 2204, Station P, Toronto, Ontario M5S 3£9.
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15 February, 2005

Dear Peter,

You have not responded to the email that I sent you on February 10, 2005, marked ‘urgent’.

In the discussion upon which our agreement was based, you stated that you believed that your file was a straightforward case of an inappropriately imputed income, and that you could go to Hungary to obtain documents that you could not access from Canada, which would prove that you have a lower income. On that basis, I believed that your case would consist of a simple appeal and variation of the order.

However, after reivewing your file in some detail, I have determined that your matter is much more complex than it seemed from our discussion. Although I do work in family law, I am not an expert in appeals, and I believe that your case is one that should be conducted by such an expert. I strongly recommend that you seek advice from another lawyer who specializes in family law appeals.

I have consulted with two senior family law lawyers on this matter, and they are in agreement with regard to the core issues in this case. Here is an outline of the issues in your appeal, and the reasons why I believe them to be more complex than I first thought.

The appeal

Because your pleadings were struck, an appeal is apparently required in this matter to have your pleadings reinstated. Without an appeal to a superior court on this issue, you will not be able to move to have the order for support varied, because at this time you are not entitled to participate in the case.

Your struck pleadings

Occasionally, a judge will strike pleadings without proper notice to the party. This can give rise to a successful appeal of the order. However, after reviewing your file, I have observed that the motion to strike was made with notice, and it was even adjourned so that you were given extra time to disclose the documents that the court sought, or to provide proof that you could not obtain them. Therefore, you had at least two forms of notice that your pleadings would be struck if you did not comply with the disclosure orders.

This means that you will require an alternative ground for having your pleadings reinstated. I have not been able to conceive of such a ground.

Evidence that the documents could not be obtained

An order for the documents relating to your Hungarian bank accounts was made at least as early as May 13, 2004. You had at least eight months to obtain and disclose the documents before your pleadings were finally struck. Orders were made for the same documents on July 15, 2004, and November 30, 2004.

In a motion to vary the order, which would likely only be possible only if your pleadings are reinstated, you must show that there were compelling reasons why you were not able to produce the evidence at trial to prove your low income.

You told me that, in letters and conversations, your Hungarian bank informed you that you had to attend in person in order to obtain the information that the court was requesting. However, I have been unable to find any evidence of this in your file, and in fact, there is a letter from the bank stating that the information would be released to your lawyer if you would send an original "warrant of attorney" to the bank.

It will be difficult to find successful arguments to overcome these facts. Althoguh I have conducted a substantial amount of research, and I have consulted other lawyers, I cannot think of an argument that has a high probability of success.


Costs

There are several orders in your continuing record for you to pay costs to the other party. Since you are currently outside of Canada, and you have no apparent assets in Canada, it is possible, or even likely, that you will be required to pay the costs that were ordered in the proceedings thus far into the court before you can proceed. You might also be required to pay the costs of the appeal into court in advance. I do not know if you currently owe costs on orders already made against you, and I do not know how much you would be required to pay into court for the appeal.

If you do make these payments into the court, there is a possibility that you may be given some limited standing in the proceedings. There are some cases where this has happened.

 

For these reasons, I must repeat that this is not an appropriate case for someone such as myself, a general family law practitioner. You should contact senior counsel with family law appeal experience.

If you wish, I will file an appeal on your behalf so that your rights are preserved. There is a filing fee of $225, and there may be other costs, including ordering transcripts. If you direct me to do so, I will prepare the appeal. If I do not hear from you before February 25, 2005, I will file the appeal on your behalf, I will deduct the filing fees and other disbursements, plus a minimal amount for the work that I have done, and I will return the remainder of the retainer to you. Please let me know how you would prefer to have it returned.

After I file the appeal, I will ask to be removed from the record as your lawyer. Please confirm that you will sign a release and change of solicitor form either by fax from Hungary, or upon you return to Canada.

The deadline for filing your appeal is effectively February 25, 2005, meaning that you still have time to contact a new lawyer who can do this for you. I urge you to act promptly in contacting a new lawyer. Appeals in family law mattes are given priority, so they tend to proceed quickly.

If you need assistance in finding a new lawyer, please let me know and I will provide you with the names of experienced family law lawyers. Once you have made arrangements with another lawyer, I will forward your file to him or her immediately.

I apologize for the inconvenience that this has caused.


Please call me as soon as possible. 1.647.219.5939.

Sincerely,

Gary Magee
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31 March 2005

Piter Zsolt Vargay
Debrecen
P.O. Box 293
“Yioot
Hudigary

Dt Mr. Vargay,
Re: support appeal

Phave atiempted o contact you several fimes fo discussyour filé. Yoir have failed
o provide theswith the documents that you told me you wold get from Hungary. 1
ematled you to tell you that you shaild hire another Jawyer o parsue your appeal;
and I eft a fiessage at the telephone number that you gave me.

Please; 1f you wish to piifsue your appeal; contact an éxperienced Ontario fatnily
Taw appeals lawyer immediately. When you provide me with the lawyer’s fame
and address, T will-forward your file to him or her.

Fvent tholigh you have nét provided e with the supporting documents, and yoi

have:not returned my messages A1HE] Ao netie BRI

L R e
s e e iR Markay s an but the lawyer
‘provide the affidavit until she can confiemy with you directly that
yois will pursue this appeal. Therefore, if you act quickly; your fight of appeal has
likely bean preserved for riow.

Jgn
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Barvister and Solicitor-

49 Sheppard Avese Eost Eimail: gary. magee@botmail.con
Toroito; Ontario Phone: 647,219.5939
MIN BAS Faxr416.221.9993

Yair miust coritaét Mrs: Vargay's fawyer assoon as possible and provide her witha
telephone nurber and fak nufber where she can reach you. The lawyer's cortact
information is:

Lavren B, tsrael
75 Rayhits Aveniie
Tororito; Ontaric
MINTHS
CANADA

Telephone:.1.416.578.6394
Fai: 1:416,485.1484

Uhave inclided a final invoice with this tetter:

Siricerely,

S -
/
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Peter Vargay

(#1-6692 Dow Ave)

(Burnaby, BC)

(V5H 3C9)

(Canada)

address of correspondence:

Dr. Barbalics Istvan (lawyer)

Nagyatad

Szechenyi ter 24.

7500

Hungary

January 8, 2008

Petitions Team 
Office of the High Commissioner for Human Rights 
United Nations Office at Geneva 
1211 Geneva 10, Switzerland

Distinguished Human Rights Committee,

At our request, the Human Rights Committee started a case on December 5, 2007 under No. 1639/2007. I would like to take this opportunity to say thank you for your help: this is really my last hope. I would like to ask the Distinguished HRC Petition Team to consider my Petition (dated July 26, 2007) that I prepared and submitted in several copies on different days between July and October 2007 to HRC as parts of the submission by Dr. Istvan Barbalics, my legal representative, received by HRC on October 9, 2007, and to be so kind as to send also my submission (submitted by myself) to Canada so that Canada can eventually prepare its comments in writing also on the Petition prepared and submitted by myself, in person. You already may have sent it to Canada, but we are not sure. If you have done so, please apologize for this letter.

This time, I am writing instead of my lawyer because a death occurred in his family and he is unavailable now.

Thank you for your assistance.

Yours truly,

Peter Vargay
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Executive Summary

Subsequent to separation from his wife, the author of this communication, Mr. Peter Zsolt Vargay (the “author”) was named as a respondent to a family law proceeding in the Province of Ontario. The author failed to provide adequate financial disclosure as required by Ontario law despite repeated orders by the family court judge and the advice of his lawyer. Consequently, the author’s pleadings were struck from the record and the author was disallowed from participating in the proceedings. On January 27, 2005, the author’s estranged wife was awarded final custody of their child, and the author was ordered to pay child support in accordance with provincial guidelines, as well as spousal support. The author has not complied with his support obligations under that order. The Family Responsibility Office, which holds responsibility for ensuring compliance with support orders in Ontario, is currently unaware of the author’s whereabouts.

In his communication to the Human Rights Committee (the “Committee”), the author alleges that the family law proceedings and the Court’s final order violated his rights under articles 2(3), 8(2), 14(1) and 26 of the International Covenant on Civil and Political Rights (the “Covenant”).

In this submission, Canada will establish that the author’s allegations are inadmissible for failure to exhaust domestic remedies, for non-substantiation of allegations and for incompatibility with the provisions of the Covenant.

Canada submits that the author failed to exercise due diligence in exhausting his domestic remedies. During the domestic proceedings, the author was given numerous opportunities to submit the required financial information and he chose not to do so. Further, following the final order striking the author’s pleadings and ordering him to pay child and spousal support, the author had the right to appeal the part of the order striking his pleadings. Had the author succeeded in that appeal, he then would have had the right to appeal the support order. Contrary to the advice from his lawyers, the author chose not to pursue the appeal. It is therefore Canada’s position that this communication is inadmissible pursuant to articles 2 and 5(2)(b) of the Optional Protocol and Rule 96(f) of the Committee’s Rules of Procedure.

With respect to the author’s allegations that Canada has violated his rights as guaranteed by articles 2(3) and 8(2) of the Covenant, Canada argues that his communication is inadmissible on the ground of incompatibility with the provisions of the Covenant or, in the alternative, on the ground of non-substantiation.

Specifically, article 2(3) does not establish a separate and independent right of claim, but rather imposes an obligation on State parties to provide an effective domestic remedy for violations of rights set out in the Covenant. As such, it is not subject to the individual communications procedure established by article I of the Optional Protocol. Further, there would be no violation of article 2 even if it did provide for a separate right as the author has failed to demonstrate that there was a lack of effective remedies to determine his claims. Rather, the author failed to use the remedies available to him.

It is Canada’s belief that an obligation to pay spousal support and child support does not constitute “servitude” as prohibited by article 8(2) of the Covenant. Moreover, the author has not demonstrated that he has suffered any detriment as a result of the support order since, to date, he has not taken any steps to comply with the order.

Canada further submits that the author’s allegations with respect to articles 14(1) and 26 of the Covenant are inadmissible on the ground of non-substantiation, in that he has failed to establish his case even on a prima facie basis. These parts of the communication should be held to be inadmissible for not constituting a “claim” within the meaning of articles 1 and 2 of the Optional Protocol. The author does not demonstrate that he was treated unfairly by the Courts or that lie received different treatment than that which is afforded to any party to family law proceedings in the Province of Ontario.

Alternatively, in the event that this Committee determines that the communication is admissible, the Government of Canada submits, on the basis of this same submission, that the communication is without merit because the author has failed to establish any violation of the Covenant.

I.
Introduction

1. The Government of Canada on behalf of the Government of Ontario submits to the Human Rights Committee (the “Committee”) the following information and observations with respect to the Communication received by the Committee under the Optional Protocol to the International Covenant on Civil and Political Rights (the “Optional Protocol”) from Mr. Peter Zsolt Vargay (“the author”). The Communication alleges that the author’s rights were violated pursuant to articles 2(3)a, 8(2) and 14(1) and 26 of the international Covenant on Civil and Political Rights (the “Covenant”).

2. Canada submits that this Communication is inadmissible because the author did not exhaust domestic remedies, because of incompatibility of certain allegations with the provisions of the Covenant, and because of a failure to substantiate the allegations. Alternatively, if this Communication is declared admissible, the Government of Canada requests the Committee to conclude, based on the same submission, that the Communication is without merit because the author has failed to establish a violation of any article of the Covenant.
II.
Summary of the Facts and Domestic Proceedings

3. Canada submits that the author’s summary of facts contains many incorrect statements and allegations. For the purpose of this submission on the admissibility and the merits of the communication, Canada relies on the following summary of facts.

4. This complaint arose out of a family law proceeding between the author, Peter Vargay, and his wife, Agnes Vargay (“Ms. Vargay”) that was commenced by Ms. Vargay in April 2004 in Toronto, Ontario, Canada. The issues in dispute in the Vargays’ case before the Ontario Court of Justice (“the Court”) concerned custody and access in relation to the Vargays’ child, as well as child and spousal support, and a restraining order against Mr. Vargay.

5. The author was ordered by the family court judge three times within eight months to provide adequate financial disclosure as required under Canadian law when claims are made for child and spousal support in order to allow a case to be fairly adjudicated. The judge, upon examination of the materials filed by the author in his family court case (referred to in the family court proceedings as an “Answer”), sought further information from the author about his bank account records and business interests in Hungary. The author was also ordered to provide information to the court as to his efforts to secure employment to support his claim that he was unable to find employment in Canada despite his previous work in Hungary as a computer programmer and his fluency in English.

6. Despite the extension granted to him by the Court, the author did not comply with the order to provide information about his business interests in Hungary and efforts to obtain employment.

7. The author had been served by a Notice of Motion made by Ms. Vargay dated October 20, 2004,
 in advance of the hearing date set for November 30, 2004. In the October 20, 2004, Notice of Motion, Ms. Vargay sought a number of orders against the author, including an order striking his pleadings and noting him in default, as well as orders for child and spousal support. The Notice of Motion states in bold on the front page that if a party does not come to the Motion, the court may make an order in their absence and enforce it against them.

8. The November 30, 2004 Motion was adjourned in order to provide the author more time to serve and file all previously ordered disclosure, or a detailed Affidavit containing the author’s efforts to obtain the required documents.  The author’s counsel provided the author with a copy of the November 30, 2004 Order to ensure that the author was aware of the Court’s requirements for the January 27, 2005 hearing date.

9. The author also did not attend the final court hearing on January 27, 2005, nor did he take steps to provide his lawyer with the necessary documents that the Court had previously ordered him to produce.

10. Due to the author’s failure to comply with the terms of the Court Order dated November 30, 2004,
 as well as his unexplained absence from the court hearing on January 27, 2005, the Court made a Final Order on the merits of the Vargays’ family court case. The January 27, 2005 Final Order
 (“the Final Order”) is the basis for the author’s current complaint to the Committee.

11. The Final Order includes the following rulings by the family court judge: the author’s Answer was struck from the court record, as is permitted under various sections of Ontario’s Family Law Rules
 and the author was ordered to pay child support and spousal support based on an amount of income that the Court determined he was capable of earning, as is permitted under Ontario’s Family Law Act.

12. In February 2005, the author appeared to have retained a new lawyer to appeal the Final Order. In a letter dated February 15, 2005,
 the author’s new lawyer advised him that the reason for the Court striking his Answer from the record was his unexplained long delay in producing the court-ordered evidence. The author was also informed in that letter that before he could appeal the part of the Final Order pertaining to child and spousal support, he must first appeal the part of the Order that struck his Answer.

13. In a letter dated March 31, 2005,
 the author was informed by his new lawyer Mr. Magee that, despite the author’s failure to return his lawyer’s messages or provide him with the necessary supporting documents, he attempted to file a Notice of Appeal on the author’s behalf. Mr. Magee stated in the letter that he was informed by the court registrar that the Notice of Appeal could not be filed unless at least one of the parties had a Toronto-based address.

14. The author did not know his wife’s address or contact information due to the family court order that restrained him from contacting her. There was also an outstanding criminal Probation Order against the author, as a result of being found guilty for threatening his wife with death contrary to the Criminal Code of Canada. The terms of the Probation Order forbade the author from contacting or coming within 500 metres of Ms. Vargay or their child, and also required him to notify his probation officer if he changed addresses or employment, as well as to seek permission if he intended to leave the Province of Ontario.

15. Mr. Magee informed the author in the March 31, 2005, letter that Ms. Vargay’s lawyer would agree to provide an affidavit that the complainant’s wife resided in Toronto. Such an affidavit would have allowed the complainant to pursue his appeal. It appears from the author’s materials that the author chose not to contact his wife’s lawyer to secure the affidavit needed to pursue his appeal in Canadian courts.

16. It appears that the author has not complied with the Final Order wherein he was ordered to pay Ms. Vargay child and spousal support in the amount of $1,950 (CAN) per month. Nor has the author informed Ms. Vargay or the Ontario Family Responsibility Office of his current address as he is required to do under Rule 6(6) of the Family Law Rules.
 Consequently, the Family Responsibility Office is currently searching for Mr. Vargay’s whereabouts, and has posted his picture on their website to help them locate him in order to have him comply with the court ordered support payments.

III.
The Communication is Inadmissible

A.
Failure to Exhaust Domestic Remedies

17. The Government of Canada submits that the author has failed to exhaust all available domestic remedies as required by articles 2 and 5(2)(b) of the Optional Protocol and Rule 96(f) of the Rules of Procedure of the Human Rights Committee (the “Rules of Procedure”).

18. It is an established principle in the Committee’s jurisprudence that an author must exercise due diligence in the pursuit of available remedies. Where local remedies have not been pursued with the requisite diligence, the Committee has determined that the communication is inadmissible.

19. The author did not exercise due diligence in exhausting his domestic remedies. Canada, through the Province of Ontario, has provided a specific mechanism in its domestic family law legislation to address complaints such as the author’s. It is clear from the Family Court File and the materials submitted with the author’s Communication that the author’s Canadian lawyers attempted to get him to file the required material so that his Answer would not be struck, and to get instructions from the author in order to commence the appeal within the statutory deadline. The author appeared to not have responded to his lawyers’ requests, nor did he take measures on his own behalf to exhaust the domestic remedies available to him in Canada.

20. As is set out in section 48 of the Family Law Act,
 an appeal from a decision of the Ontario Court of Justice in a family law proceeding may be sought at the Superior Court of Justice. Further appeals from decisions of the Superior Court of Justice are available to two higher levels of court (the Ontario Court of Appeal and the Supreme Court of Canada), although leave may be required.

21. Rule 38(5) of the Family Law Rules provides that in order to start an appeal from a Final Order of the Ontario Court of Justice to the Superior Court of Justice, a party must within 30 days from the date of the order being appealed from, serve a Notice of Appeal on the other party affected by the appeal. Then within 10 days of serving the Notice of Appeal, the party must file it with the Court. Rule 3(5) of the Family Law Rules allows a court to make au order extending the time period for filing an appeal.

22. The Family Law Rules also provide that a case must be started in the municipality where a party resides, or if custody and access of a child are in issue, in the municipality where the child ordinarily resides.
 The definition of “case” includes appeals.
 In order for the author to commence an appeal in the Toronto Superior Court of Justice, he had to demonstrate that he or Ms. Vargay resided in Toronto. According to the materials filed by the author in his Communication, the author could have satisfied the residency requirement by requesting that Ms. Vargay’s lawyer provide him with a sworn statement that Ms. Vargay did still reside in Toronto. Ms. Vargay’s lawyer was willing to provide such a statement to the author’s counsel.
 However, the author appeared to have taken no steps to contact Ms. Vargay’s lawyer in order to secure his right of appeal within the statutory timeframe set out in Rule 38 of the Family Law Rules. Nor did the author seek an extension of the time period for filing his appeal under Rule 3(5) of the Family Law Rules.

23. It appears from the Final Order that the family court judge mistakenly referred to Rule 15(5) of the Family Law Act instead of Rule 10(5) of the Family Law Rules as authority for striking the author’s Answer. Had the author taken the necessary steps in Canadian courts to appeal the Order to Strike, he could have used this clerical mistake as part of his argument,
 although the mistake in itself is unlikely to constitute sufficient grounds for an appeal since it was only a technical error that does not affect the merits of the judgment.

24. Consequently, the author’s failure to obtain an appeal in his Canadian family court matter was due to his failure to take the necessary steps to do so, as his Canadian counsel repeatedly advised him to do. The author’s Communication provides no details as to his reasons for failing to respond to his lawyer’s advice.

25. Moreover, in relation to the author’s allegations of lack of equality before and under the law in articles 14(1) and 26, the Government submits that the Covenant rights that have allegedly been violated are rights protected in the Canadian Charter of Rights and Freedoms, which is part of the Canadian Constitution. Section 52 of the Constitution Act, 1982, states that the Constitution of Canada is the supreme law of Canada, and any law that is inconsistent with the provisions of the Constitution is, to the extent of the inconsistency, of no force or effect.
 In addition, section 24(1) of the Charter guarantees to anyone whose rights or freedoms, as guaranteed by the Charter, have been infringed or denied the right to apply to a court of competent jurisdiction to obtain such remedy as the court considers appropriate and just in the circumstances.
 Section 15(1) of the Charter provides that “[e]very individual is equal before and under the law and has the right to the equal protection and equal benefit of the law without discrimination and, in particular, without discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental or physical disability.”
 Therefore, the author could have applied to a court for a Charter remedy. The Committee against Torture has recognized that constitutional challenges to legislation are available and effective remedies in Canada.

26. Canada recalls the Communication A. and S N. v. Norway, where the Committee found that the pursuit of the authors’ case through the courts could not be deemed a priori futile and that “the authors’ doubts about the effectiveness of domestic remedies did not absolve them from exhausting them.”
 In that case, the authors had attempted to bypass domestic administrative and judicial remedies, claiming that there were no effective domestic remedies available, and arguing that the legislation, regulations and guidelines in question were inconsistent with an article of the Covenant.

B. Incompatibility of certain allegations with the provisions of the Covenant

27. With respect to his allegations that Canada has violated his rights as guaranteed by articles 2(3)a and 8(2) of the Covenant, Canada submits that his communication is inadmissible on the grounds of incompatibility with the provisions of the Covenant, pursuant to article 3 of the Optional Protocol and Rule 96(d) of the Rules of Procedure. In the alternative, the allegations with respect to articles 2(3)a and 8(2) are inadmissible on the grounds of non-substantiation.

Article 2(3)

28. The author argues that his right to an effective legal remedy under article 2(3) of the Covenant has been violated. From the author’s Communication it appears he is attempting to invoke this as an independent right.

29. Article 2 does not establish independent rights but instead imposes duties on the State parties based on “the rights recognized in the present Covenant”. As this Committee has made abundantly clear, article 2 of the Covenant is a general undertaking by States, and cannot be invoked by individuals under the Optional Protocol without reference to other specific articles of the Covenant.
 Accordingly, article 2 can be violated only in conjunction with some other (substantive) provision of the Covenant.

30. Article 2(3) obliges states to ensure individuals have effective remedies for violations of individual rights which the Covenant guarantees. However, article 2(3) does not recognize an independent right to a remedy. The Government of Canada refers to the views adopted by this Committee in SE. v. Argentina and R.A. V.N. v. Argentina,
 where it stated that under article 2 the right to a remedy arises only after a violation of a Covenant right has been established:

5.3
It remains for the Committee to determine whether violations of the Covenant have occurred subsequent to its entry into force. The authors have invoked article 2 of the Covenant and claim a violation of their right to a remedy. In this context the Committee recalls its prior jurisprudence that article 2 of the Covenant constitutes a general undertaking by States and cannot be invoked, in isolation, by individuals under the Optional Protocol (H.G.B. and S.P. v. Trinidad and Tobago, communication No. 268/1987, para. 6.2, declared inadmissible on 3 November 1989). To the extent that the authors invoke article 2 in conjunction with other articles of the Covenant, the Committee observes that article 2, paragraph 3 (a), of the Covenant stipulates that each State party undertakes  “to ensure that any person whose rights or freedoms as herein recognized are violated shall have an effective remedy...” (emphasis added). Thus, under article 2, the right to a remedy arises only after a violation of a Covenant right has been established.

31. Accordingly, the Government of Canada submits that the author’s communication, as it relates to article 2(3)(a), is incompatible ratione materiae with the provisions of the Covenant and should be dismissed pursuant to article 3 of the Optional Protocol and Rule 96(d) of the Rules of Procedure.

32. In the alternative, should the Committee choose to examine article 2 in light of the author’s allegations of violations of other provisions of the Covenant, the Government of Canada maintains that the author has failed to substantiate his allegations. The principle of an effective legal remedy is tied to the principle of exhaustion of domestic remedies.
 If an author has not exhausted all the domestic remedies, they cannot claim that a State has not fulfilled its obligations under article 2(3).

33. As demonstrated above, the author did not exhaust all of the domestic remedies that were available to him. Canada submits that the author has therefore failed to substantiate his allegation that Canada did not fulfill its obligations under article 2(3) of the Covenant.

Article 8(2)

34. Article 8(2) of the Covenant states that “no one shall be held in servitude.” The author is alleging that, as a result of the Final Order by the Canadian family Court, he is being forced to live under conditions of servitude as he will have no opportunity to own private property or earn an acceptable standard of living.

35. It is Canada’s position that neither an obligation to pay child support, in accordance with the relevant Child Support Guidelines
 of the province of Ontario, nor an obligation to pay spousal support, amounts to the type of conditions that constitute “servitude” as prohibited in Article 8(2) of the Covenant.

36. The UN Ad Hoc Committee on Slavery in 1951 considered the following forms of servitude: debt bondage, being ‘sold’ into marriage, and the subjection of children to sham adoptions.

37. The Supplementary Convention on the Abolition of Slavery
 elaborated the above and included a description of debt-bond and serfdom, as institutions and practices similar to slavery. These Articles state:

(a)
Debt bondage, that is to say, the status or condition arising from a pledge by a debtor of his personal services or of those of a person under his control as security for a debt, if the value of those services as reasonably assessed is not applied towards the liquidation of the debt or the length and nature of those services are not respectively limited and defined;

(b)
Serfdom, that is to say, the condition or status of a tenant who is by law, custom or agreement bound to live and labour on land belonging to another person and to render some determinate service to such other person, whether for reward or not, and is not free to change his status
.

38. Under Canadian law, every parent has an obligation to provide financial support for their child during the child’s infancy. For parents who are separated or divorced, the amount of child support the non-custodial parent must pay is determined by reference to the provincial or federal Child Support Guidelines which have been in force since 1997.

39. The Child Support Guidelines provide standard amounts that a non-custodial parent must pay, based on the parent’s annual income and the number of children subject to the order for support. If a parent legitimately has limited or no source of income, the person is not required to pay any support. If a parent does not provide the court with proof of their income, or if the court does not accept that the payor’s income reflects his or her ability to pay, a court has the authority under the Child Support Guidelines to impute a parent’s income to such an amount that the parent is deemed capable of earning, based on their level of education and market salaries.
 A court also has discretion under the Child Support Guidelines to award an amount that is less than the stated amount based on the income once determined, if a finding of undue hardship is established.

40. In Canada, spousal support may be ordered under provincial family legislation or the federal Divorce Act, depending on the marital status of the parties. The spousal support order against the author was made under section 30 of Ontario’s Family Law Act. The purpose of spousal support is to recognize the spouse’s contribution to the relationship and the economic consequences of the relationship for the spouse; to make fair provision to assist the spouse to become able to contribute to his or her own support; and to relieve financial hardship.

41. When an order for spousal support is made under the Family Law Act, the court must consider a number of factors in determining the quantum and duration, including: both parties’ current assets and means; the assets and means that the parties are likely to have in the future; the parties’ age and physical and mental health; and the length of time the parties cohabitated.
 In Ms. Vargay’s case, she has limited education, speaks little English and has a young child to care for. Based on the relative abilities of the parties to earn income, it appears to be reasonable that a spousal support order was made in addition to child support pursuant to the Guidelines. When considering the appropriateness of those payments, their tax deductibility to the payor and inclusion in the taxes of the recipient must be considered.

42. While recognizing that servitude is a broader term than slavery, Canada submits that it does not apply to the author’s circumstances. It refers to other forms of egregious economic exploitation or dominance exercised by one person over another, or slavery type practices.  It does not appear to protect the right to an adequate standard of living, nor the right to be one’s own boss or own private property.  The factual requirements for servitude require something more repressive than the author is alleging.

43. Canada therefore requests that the Committee find that this part of the author’s Communication is incompatible ratione materiae with the provisions of the Covenant and that the Committee dismiss it pursuant to article 3 of the Optional Protocol and Rule 96(d) of the Rules of Procedure.

44. In the alternative, the Government of Canada submits that the author has failed to substantiate his allegations. The author has not demonstrated that he has, in fact, suffered any financial detriment to date as a result of the final order. In fact, it appears that the author has not taken any steps to comply with his legal obligation to pay monthly child and spousal support to Ms. Vargay. Thus, the author has not in fact suffered any financial detriment to date as a result of the Final Order.

C.
No Prima Facie Violation of Articles 14(1) and 26 of the Covenant

45. The Government of Canada takes the position that the author has not sufficiently substantiated, for the purposes of admissibility, his allegations with respect to articles 14(1) and 26 of the Covenant. Therefore, those aspects of his communication should be held to be inadmissible as not constituting a “claim” within the meaning of articles 1 and 2 of the Optional Protocol and not satisfying Rule 96(b) of the Rules of Procedure.

Article 14(1)

46. The author alleges that Canada has violated his rights under article 14(1) by ignoring a marriage contract that he and Ms. Vargay had allegedly entered into in Hungary, by striking his Answer and thus disqualifying him from participating in the proceedings, and because of a supposed “lack of reasoning” in the decision of the Ontario Court of Justice.

47. Article 14(1) states:

1.
All persons shall be equal before the courts and tribunals, In the determination of any criminal charge against him, or of his rights and obligations in a suit at law, everyone shall be entitled to a fair and public hearing by a competent, independent and impartial tribunal established by law [...]

48. Article 14 of the Covenant guarantees procedural equality and fairness only.  It cannot be interpreted to ensure an absence of error on the part of the competent tribunal.
 Canada recalls the constant position of the Committee that it is up to the courts of States parties to the Covenant to review facts and evidence, or the application of domestic legislation, unless it can be shown that such evaluation of application was clearly arbitrary or amounted to a manifest error or denial of justice, or that the court otherwise violated its obligation of independence and impartiality.
 The author does not allege any partiality or lack of independence on the part of the courts.

49. In regards to the author’s submission that the Court mistakenly ignored a marriage contract between the author and Ms. Vargay, Canada maintains that it is up to the domestic courts to review the evidence before them and to determine the appropriate weight to give to each piece of evidence. Moreover, the author has failed to provide proof of any marriage contract in his communication.

50. Canada submits that the striking of the author’s Answer in the family law proceedings in no way constitutes a denial of justice. Moreover, the author has not demonstrated that he was treated differently than any other party to a family law proceeding in the Province of Ontario.

51. As per the Committee’s General Comment No. 32,
 paragraph 1 of article 14 guarantees in general terms the right to equality before courts and tribunals, which includes equal access, equality at arms and ensures that the parties to the proceedings in question are treated without any discrimination.
 Equality at arms means that the same procedural rights are to be provided to all parties unless the distinctions made are based on law and can be justified on objective and reasonable grounds not entailing actual disadvantage or other unfairness to the defendant.

52. Canada submits that the author received equal treatment under the law in his family law matter. Any disadvantage the author suffered under Canadian law was due solely to his failure to comply with the requirements of the law to provide financial disclosure, as well as his failure to participate in the court hearing on January 27, 2005.

53. Under Ontario’s Family Law Rules and Family Law Act, every person against whom a claim for child support is made must provide financial disclosure, and in the case of a claim for spousal support, both parties must make full financial disclosure. In the absence of financial disclosure by the parties, a court has no means for determining the appropriate quantum of support that should be ordered.

54. Ontario’s Family Law Rules contain a number of subrules
 that state that the failure of a party in a family law proceeding to provide adequate financial disclosure or to obey a court order can result in the party’s Answer being struck, as well as restraining them from participating in the case in any way. These provisions allow courts to ensure that adequate in Formation is exchanged so that the case can proceed to resolution.

55. The primary objective of the Family Law Rules is to enable the court to deal with cases justly. Dealing with a case justly includes: ensuring that the procedures are fair to all parties; saving expense and time; dealing with the case in ways that are appropriate to its importance and complexity; and giving appropriate court resources to the case while taking account of the need to give resources to other cases.

56. Under Ontario’s Faintly Law Act, every spouse has an obligation to provide support for himself or herself and for the other spouse, in accordance with need, to the extent that he or she is capable of doing so.
 Under the same Act, every parent is deemed to have an obligation to provide support for his or her unmarried child who is a minor or is enrolled in a full time program of education.

57. The amount of child support that a parent must pay is based on the parent’s income and the number of children, and is set out in the Schedule to Ontario’s Child Support Guidelines.
 One of the stated objectives of the Child Support Guidelines is to establish a fair standard of support for children that ensures that they benefit from the financial means of their parents.

58. Canada firmly believes in the importance of full financial disclosure in family law proceedings involving support claims. Courts should not excuse compliance with such mandatory procedures, except in the most compelling cases. Financial disclosure is particularly important in cases where a payor is either unemployed or potentially underemployed, and the court is tasked with determining whether he or she is capable of earning an income and therefore paying support.

59. A party who fails to comply with a disclosure order risks being held in contempt and having his or her pleadings struck with costs.
 In addition, a Court may not grant leave to an appeal if proper disclosure has not been made. A party involved in a family law support or property dispute must demonstrate to the court that he or she has made an effort to obtain and provide financial information of all assets inside and outside of Ontario.

60. The author was given eight months by the Court to provide the required financial information. The author had received notice in October 2004 that the Motion to Strike his pleadings would be brought in November 2004.
 The author was then granted an adjournment to January 2005 to give him time to provide the required information.
 The author still did not take any steps to provide the necessary disclosure or to provide sufficient evidence to convince the family Court judge that he was unable to obtain the necessary information, despite his lawyer’s repeated requests for him to do so.

61. At the January 27, 2005 court hearing where the Final Order was made, the author chose not to attend the proceeding where he could have explained to the Court his reasons for failing to provide the required financial disclosure and job search information. Nor did the author attempt to provide his counsel with the necessary documents in his absence to satisfy the earlier court orders.

62. The author did not appear to have given advance notice to his lawyer that he would not be attending the court hearing on January 27, 2005.
 Nor did the author seek to make a request to the Court to have the matter adjourned until such time as he was able to return to Toronto. Further, the author’s subsequent inability to obtain a hearing where he could appeal the Final Order was due to his failure to contact Ms. Vargay’s lawyer to obtain the necessary affidavit stating that Ms. Vargay still resided in the jurisdiction.

63. For all of the above reasons, the Government of Canada submits that the author has failed to substantiate his claim that the striking of his Answer and his resulting disqualification from the proceedings means that he was not treated equally before the courts or that he was denied a fair hearing. To the contrary, the rules were established to ensure fairness in family law proceedings.

64. Canada further denies that the judge’s mistake in citing the wrong rule of the Family Law Rules as authority for striking the author’s Answer constitutes a violation of article 14(1) of the Covenant. As highlighted above, the Committee has repeatedly expressed that article 14(1) cannot he interpreted to ensure an absence of error on the part of the competent tribunal.
 The mistake in the Order was only a technical error that does not affect the merits of the judgment. The author has failed to demonstrate that this error could amount to a “manifest error” or a denial of justice.

Article 26

65. The author alleges, without further explanation, that his right to equality before the law, as protected by article 26 of the Covenant has been violated.

66. As discussed above, the author has failed to demonstrate that he was treated differently than any other party to a family law proceeding in Ontario or that he was discriminated against on the basis of an enumerated ground of discrimination or any other status. Canada submits that the author has therefore failed to establish any violation of article 26 of the Covenant and asks that the Committee declare this part of the complaint inadmissible.

IV.
The Communication is without Merit

67. Alternatively, in the event that this Committee determines that the communication is admissible, the Government of Canada submits, for the same reasons as above, that the Committee should declare that the communication is without merit because the author has failed to establish any violation of the Covenant.

V.
Conclusion

68. Canada respectfully submits that the Communication is inadmissible on the basis of failure to exhaust domestic remedies, non-substantiation of allegations and incompatibility with the provisions of the Covenant. In the alternative, Canada requests the Committee to conclude, based on the same submission that the Communication is without merit as the author has failed to establish a violation of the Covenant.
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Distinguished Human Rights Committee

I would like to submit to the Human Rights Committee the following comments on Canada’s submissions dated 7 July 2008.

I. Summary of the case history and main considerations

Canada has passed a family law judgment that is completely unlawful according to Canadian law in a proceeding that is contrary to international law in almost every detail. (Although it may be in accordance with the Canadian procedural law.) The judgment is about 1.2 million dollars to be paid on installments. Of this, the lawful part is approximately $50,000 and the unlawful part is approximately $1,150,000. I was disqualified from the proceeding. Then, ignoring Canadian substantive law, a judgment containing a more than one million dollar error was passed and we were unable to protest against it because we could not even say a word at the trial. The judgment is 20 times higher than a lawful one would be. See the detailed explanation of the unlawfulness at para. III/3.

All countries in the world that joined to the Covenant must respect the requirements of a fair hearing. Article 14(1) of the ICCPR declares that all types of court proceedings must be fair, impartial and independent. As a consequence, there are no different types of fairness in family law proceedings, criminal proceedings, civil proceedings, human rights proceedings, or international proceedings between States; there is only one type of fairness, the one that is UNIFORM for all proceedings according to the term of article 14(1) of the ICCPR.

If the unconditional requirement of a fair hearing does not cover the prohibition of disqualification in family law proceedings, then it also does not cover the same in criminal proceedings and international proceedings. If one of the two parties can be disqualified from a family law proceedings, then, in the same way, an accused could also be disqualified from a criminal proceeding leading to a 30-year imprisonment sentence, leaving him or her completely without defence. There are no two different fairness for proceedings.

Also Saddam Hussein had the right to speak at his trial and also the accused were able to speak at the Nuremberg Trials. Did I commit a crime that is more serious than theirs and that is why I am not entitled to the right to participate in my own trial? This is why I am not entitled to the right to say that that money is mine and cannot be taken away because the law does not allow it? Did I commit a crime that is more serious than theirs and that is why I cannot say – while they are unlawfully robbing me of my assets accumulated in my whole life, as well as, through my family inheritance, of the assets accumulated by my family in 200 years – do not do it because it is unlawful for such and such reasons? Or, while my child is being taken away so that I can never see her again in my life, I cannot say do not do it because it is unlawful and there is even an agreement between the two parties in this matter?

If, in connection with this case, the Committee decides that people can be disqualified from the proceedings and this is not contrary to the principle of a fair hearing, then within one or two years, in countless places in the world, people will be disqualified from all types of proceedings, including criminal proceedings, because exactly such laws will be passed with reference to this decision. And, what is worse, in ten years, even in The Hague, decisions will be made concerning some countries, for example about the partitioning of Canada, while Canada will not be able to participate, because it will be disqualified if its prime minister happens to throw away a cigarette-stub on the street. 

If the Committee approves that the disqualification is not contrary to the fundamental requirement of a fair hearing, then Canada may implement the recommendation in paragraph 13 of the Committee’s concluding observations to Canada’s fifth periodic report by simply disqualifying from the proceedings all those to whom they do not wish to show some incriminating evidence in time. They will pass judgments while the accused will not be allowed to be present at their trial and so not a single piece of evidence will have to be shown to them. Then, consistency, legal security and predictability would expect the Government of Canada to submit that I be disqualified from this proceeding before the Distinguished Committee since this is what would be compatible with their principles and opinion with regard to what they consider perfect fairness in their own proceedings.

It qualifies the activity of the authorities involved in this case that a child of a person was taken away without any reason and this act did not reach the threshold within the Canadian Government what would render it worth being responded in their submission in a human rights proceeding (see our submission of July 26, 2007 at para. 9.). I have not seen my child for four and a half years; I would like to ask the Committee to try to somehow force Canada to allow me to see my child on a temporary basis because this communication may drag on for four to five years, that is, to allow what otherwise a fundamental human right is that I should have without any permit. This time lost has been causing irreparable harm in the relationship between a father and a child; however, the main harm is suffered by my child who has been deprived of the opportunity of a mental and physical development in harmony. This unlawful intervention is contrary to article 17 and also article 18(4). 

I. A.  A few milestones before going into details regarding the dispute

I put forth the following because, on the one hand, they constitute the main misunderstandings in the submission of Canada and, on the other hand, all these are unconditional human rights: so whatever the arguments are that Canada submits, they must be erroneous. It is either the logic of their argumentation that is wrong, or they err in referring to acts, or the acts themselves are contrary to human rights.

1. No one can be disqualified, for whatever reason, from his or her own proceedings: (article 14(1) of the ICCPR). 

2. The evidence taking procedure, the public pronouncement of the judgment, as well as the public reasoning are necessary, mandatory and fundamental elements of a proceeding (article 14(1) of the ICCPR).

3. No one can receive a judgment that is, for any reason, contrary to either the law or the facts, and in no case can that judgment exceed, by more than one million dollars, the amount that would be lawful (article 14(1) of the ICCPR).

4. Every person is entitled to see and raise his or her own child if he or she has never harmed that child: no exceptions can be made here, for any reason (articles 17 and 18(4) of the ICCPR).

5. There is no “fair provision to assist” of any amount, for any reason, to benefit an adult person who is capable of work: this is unfair and exactly because the support is mandatory: that is, a person is forced, against his own will, to work for another person (articles 8(2) and 8(3) of the ICCPR).

II. Exhaustion of all available and effective remedies

As it is pointed out in Gauthier v. Canada, Communication No. 633/1995, paras. 4.15, 6.4 and 9.2, what must be exhausted are all AVAILABLE and EFFECTIVE remedies. If a remedy is not available for a reason, or is not effective, as in Gauthier v. Canada, then failing to exhaust it does not render the communication inadmissible. “The Committee carefully examined the remedies listed by the State party and came to the conclusion that no effective remedies were available to the author.” Communication No. 433/1990, A.P.A. v. Spain, para. 6.2:“it is true that local remedies within the meaning of article 5, paragraph 2 (b), of the Optional Protocol must only be exhausted to the extent that they are both available and effective”
II. A. Superior Court of Justice – the remedy is not available 

(Contacting the lawyer of the wife)

It was alleged in Canada’s submission that I had not exhausted, although it would have been available to me, a remedy before the Superior Court of Justice because I had failed to contact the lawyer of my wife and this was my choice.

First of all, it is contrary to the Rules of Professional Conduct
 if the lawyer of one of the parties gets engaged in direct coordination, negotiation or bargaining with the client of the other lawyer. The lawyer of one of the parties (of my wife) cannot negotiate, act for, or make suggestions to both parties at the same time because this would seriously and item by item violate the Rules of Professional Conduct; thus would violate the law. I cannot be expected to make unlawful steps in order to obtain a declaration. 

Second, this issue is similar to the problem of disqualification. The right to a lawful judgment, the right to participate in the proceedings (adversary proceedings) and the right to appeal are all UNCONDITIONAL RIGHTS on the basis of the ICCPR. Everybody is entitled to them, without any condition. Since they are unconditional rights, no conditions can be imposed with regard to any of them. It cannot be said that only those are entitled to a judgment based on the law who… In the same way, no condition can be imposed with regard to the participation in the proceedings, or the right to appeal, and those who do not fulfil these conditions cannot be disqualified from the enjoyment of these rights. Moreover, the obligation to obtain a declaration was not imposed by law and not even by a judge with legal education. A registrar without legal education invented a new and arbitrary condition (there is a need for a declaration), then, on the basis of this condition, the lawyer of my wife invented another new and arbitrary condition (he wanted to bargain with me in person). In fact, this second condition violates two provisions of law.

Third, this declaration serves for only deciding the jurisdiction. I was not supposed to obtain the right to appeal, but it was to be decided somehow, for example through the declaration, which of the many courts should have jurisdiction and hear the appeal. Canada’s position, which is stating that because Canada was not successful in deciding which of the courts was supposed to hear the case, none of them did, is not acceptable. 

Fourth, a fully contradictory situation has been created: the two parties are unable to come to an agreement regarding some dispute and that is exactly why they turn to a court: they need a court decision. And now the court is obliging them to dispute about the declaration… moreover come to an agreement…

Fifth, the respondent’s side, of course, established a connection to the plaintiff’s side: both parties maintained contacts with the other party through their legal representatives. My lawyer contacted the lawyer of my wife and asked him to issue the declaration. It was the plaintiff’s side that interrupted the contacts with the respondent’s side, that is, the other party, because they did not accept the person of my lawyer. The plaintiff’s side wanted to negotiate directly with me, with a person who was not familiar with Canadian law and did not speak English well. However, I did not accept that and decided that my lawyer, who spoke excellent English and had a law degree, would negotiate with the legal representative of the plaintiff. (At that time, my knowledge of the English language was at a level that I was more or less able to understand written texts, but most of the time needed a dictionary because I was unfamiliar with 10% of the words in a general text. I had serious difficulties with the everyday spoken language and almost never could understand another person over the phone if his or her intonation was not familiar to me from previous contacts. I asked for a court interpreter for each court day and also had serious difficulties communicating with my own lawyer: he had to repeat almost all sentences and explain everything again, using simpler words.)

If the plaintiff had wished to issue the declaration, he could have negotiated the details with my lawyer, who had contacted them. However, the plaintiff had interrupted the relationship to my legal representative because he had not accepted him as a negotiating partner. I cannot be expected to negotiate about details of the proceeding under uncontrolled circumstances and without the knowledge of the law and without speaking fluently the language. Not a single question was raised that my lawyer would not have been able to answer without my instructions. To the very first question of my lawyer – whether they were willing to issue the declaration – their reply was right away that they would not discuss this with him, but only with me in person; then, they interrupted the contacts for good. Moreover, by the time in question, I had already left Canada: so it was not possible for me to phone the other lawyer from the office of my lawyer so that my lawyer could indicate from the background if I was misunderstanding something in English, or if something was unlawful or seriously detrimental to me. 

I am not obliged to do everything in order to obtain a declaration of the residential address, but everything that can be expected from me. And I did that. Without legal education and with a limited knowledge of English, I cannot be expected to get engaged in negotiations of a legal nature with the lawyer of the plaintiff in his mother tongue, just because the lawyer of the plaintiff does not like negotiating with my legal representative and would like to take advantage of a situation in which the negotiating partner is a person who is not versed in law and speaks only limited English: this cannot be the expected behavior. Obviously, the lawyer of the plaintiff cannot simultaneously be loyal to me and to my wife in such a negotiation. I assume this is exactly the reason why the Rules of Professional Conduct prohibits such communications. Rules of Professional Conduct 2.04 AVOIDANCE OF CONFLICTS OF INTEREST: “Avoidance of Conflicts of Interest (2) A lawyer shall not advise more than one side of a dispute. (3) A lawyer shall not act in a matter when there is or is likely to be a conflicting interest.” I cannot be expected to take steps that are contrary to these rules and are therefore unlawful, just because this is a condition imposed by the other party.

Sixth, in addition, this falls under the prohibited forced communication according to ICCPR; that is, this is unlawful also for this reason. See Chapter V.

Seventh, let us look at this situation more closely because we have to qualify all legal processes in the light of their content and not their name. 1. The plaintiff is supposed to issue a document. 2. She would issue this document for and deliver it to the court. 3. It is the discretionary right of the plaintiff to issue the document or not. 4. If the document is issued, the appeal will start before the court and if it is not issued, the appeal will not start. If we think through all these points, we see this is nothing else but an appeal launched by the plaintiff. Of course, also the plaintiff was well aware of that. In fact, to remedy the deficiencies of the law, a registrar without any legal education has arbitrarily invented: since the respondent has no right to launch an appeal, he should talk the plaintiff into doing so. And, if he is not able to convince her, then it is the respondent who is at fault because he probably could have convinced the plaintiff somehow differently or more skillfully.

Eighth, if we consider that one of the parties cannot appeal then this is contrary to ICCPR 2(3)(a). If we consider that one of the parties cannot appeal, but the other party can, then this is inequality of arms contrary to ICCPR 14(1). If we consider that one of the parties can only appeal after obtaining permission from the other party, while the other party can appeal without such permission, then this is inequality of arms, which is contrary to ICCPR 14(1). If we consider that this is forced communication with the other party, then ICCPR 18(2) and 19(2) are violated. From whatever angle we consider this, the structure of the system of jurisdictions is seriously and in multiple respects contrary to human rights: that is, the situation created is not due to any failure of the author, but to the legal regulations that seriously violate the international norms.

In fact, the other party failed to issue the declaration for reasons that could not be attributed to me and, as a result, the court failed to accept the appeal for reasons that could not be attributed to me. 

In addition, in my view, the requirement to exhaust all domestic remedies was met by the fact that my lawyer appeared before the court
 and submitted the document containing the appeal, which was returned to him one minute later. 

With this, we have exhausted the ordinary legal remedies; however, only an oral and no written decision was made to dismiss my appeal. It is possible that if the declaration had been available, the proceeding of the second instance would have been different, or would have lasted longer; however, at that moment, through no fault of ours, we only had the appeal submission at our disposal and a second instance proceeding was conducted for one minute on the basis of the document that had been submitted.

We made use of the ordinary remedy and, on the basis of all documents that we had at our disposal at that time, the court orally dismissed our appeal, one minute after its submission. It is an unacceptable argumentation of Canada that I was not entitled to any second instance proceeding. We prepared and submitted the appeal, but not the declaration, because of the contradicting interests of the other party. This is all we could do. Moreover, the obligation to obtain a declaration was not imposed by law and not even by a judge with a legal education. A registrar without legal education invented a new and arbitrary condition (there is a need for a declaration); then, on the basis of this condition, the lawyer of my wife invented another new and arbitrary condition (he wanted to bargain with me in person). In fact, this second condition violates two provisions of law.  The law in force and the judicial practice are imposing a condition that is unrealistic and which the party cannot comply with or fulfil through appropriative behavior. A legally contradictory situation is created if the legislator and the judicial organ impose conditions with regard to the entitlement to a remedy – which is otherwise an unforfeitable personal entitlement – that cannot be complied with and, what is more, are dependent on the benevolence of a party with opposing interests. A plaintiff with opposing interests, while she had a first instance judgment exceeding the lawful amount by one million dollars to his advantage that was at risk due to the appeal, was supposed to give her consent to such an appeal. That is, the risk of the appeal for her was to lose this unlawful advantage of one million dollars.

Taking the present situation of the case as a starting point and assuming that both parties move out of Ontario, then who is giving such a declaration and to whom? Who is negotiating with whom? It may seem meaningless to raise this question, but, in fact, is not, because the judgment is valid in the whole country. As a result, if both parties move to another province by the end of the proceedings of the first instance, then there is a judgment in force for Canada as a whole and it cannot be appealed. 

The court requests a declaration from the respondent and the respondent forwards it to the plaintiff. That is, the whole procedure is A(B(C. The lawyer of the plaintiff is not willing to issue it and imposes a condition upon the respondent, but he cannot be expected to accept it; in the end, the lawyer does not issue the document. That is, the delivery route of the document would be A(B(C, but B(C does not take place because “C” does not issue it. What does the court say? Who is guilty? “B” is guilty and not “C”, although “B” asked for it and it was “C” who was unwilling to issue it. Why did not the court oblige the plaintiff to issue this declaration? The court did have the power to enforce that the document be submitted, but the respondent did not. 

Our position is that a remedy cannot be regarded as an effective remedy for the purposes of the Covenant if the possibility of using it depends on the consent of the legal representative of the opposing party. In this regard, I would like to refer to the judicial practice of the European Court of Human Rights, according to which a remedy cannot be considered effective if its acceptance depends on the discretionary right of an authority; as a consequence, it is even more obvious that a remedy cannot be considered effective if it depends on the intentions of the opposing party. And especially, in order to challenge a disadvantageous court decision before an appeal court, the author cannot be expected at all to negotiate in person with the legal representative of the opposing party, without the presence of his lawyer and about conditions which had obviously been unilaterally dictated by the lawyer to the author, who was not familiar with the law, especially Canadian law, and did not speak English at the level of a native speaker. That is, the author cannot be expected to negotiate with the lawyer of the opposing party, in a foreign country, without legal education and appropriate knowledge of the language. Therefore, his behavior is not considered to be a failure to show due diligence as it is required by articles 2 and 5(2)(b) of the Optional Protocol and Rule 96(f) of the Rules of Procedure of the Human Rights Committee.

II. B. Supreme Court of Canada, Ontario Court of Appeal, Superior Court of Justice – the remedy is not available 

Both according to the European Court of Human Rights and the consequent judicial practice of the Distinguished Committee, a party must exhaust all available ordinary remedies; (“the ones constitute an extraordinary remedy they are not an effective remedy for the purposes of article 5, paragraph 2(b) of the Optional Protocol”), it is not a legal requirement
 to exhaust the extraordinary remedies and the failure to do so cannot be attributed to the author as an omission. The “leaves to appeal” of the Ontario Court of Appeal and the Supreme Court of Canada are considered extraordinary remedies. (These processes are extraordinary remedy in respect of which the court has a discretion to grant or not to grant the remedy.)

The determining part of the submission of Canada explains to what extent I was not cooperating with the court and what series of mistakes I committed. In a further substantial part of their submission, they argue that, due to the regulations in force, only those individuals can appeal a decision regarding the merits of their case in Canada who previously successfully appealed the disqualification. And the court only allows the appeal regarding the merits of the case if it can be established that the decision imposing the disqualification violated the law: that is, the court erred when the decision was passed because it erred in declaring an omission or behavior during the proceeding reprehensible. According to the position of Canada, due to the regulations, only a non-guilty party is entitled to appeal the decision concerning the merits of his or her case. Acts such as abandoning the adversary proceeding, ignoring the principles of audiatur et altera pars, the fair hearing and the equality of arms, and, most importantly, ignoring the evidence already submitted and rejecting them, that is, the violation of article 14, paragraph 1 of the Covenant, are the direct and irreversible legal consequences of declaring an action of the party reprehensible. 

1. Canada alleges that I AM GUILTY of failing to provide many pieces of information on several occasions.

2. Canada alleges that the system of regulations is such that only those individuals are allowed to appeal a decision regarding the merits of their case before any forum who did not commit any procedural error, that is, those who are NOT GUILTY.

Canada has declared that, according to the regulations, I am precluded from having access to any appeal, before any forum, at any time, anywhere in the country. That is, none of the remedies can be effective.

From this point of view, Canada’s position is logical and understandable because the judgments must be based on the facts and the law. It is an undisputable fact that I failed, on several occasions, to obey the orders of the court (I did not pay the $250 and did not write down why I could not find work); on other occasions, I did not do everything to succeed (I did not ask for the documents enough times, or did so, but insufficiently diversified ways.) That is, according to the law, the disqualification was not unlawful; therefore, there is no appeal court that could establish that the judge erred when he disqualified me. As a consequence, I do not have the slightest hope that the merits of my appeal could be tried by any court. One of the qualifying features of an effective remedy is that I must have at least a small chance of having the merits of my judgment varied. In this case, I had no chance of having the merits of my judgment varied, and even no chance of having the merits of the case heard by any appeal court because the following situation cannot be changed: FLR 10.(5)(b): “the respondent is not entitled to participate in the case in any way;” So there is no way of having the merit of the case discussed. As a result, none of the remedies can be considered effective; therefore, the use of them cannot be a condition for admissibility either.

II. C. None of the remedy proceedings derivable from the Constitution or the Charter can be effective remedies

To qualify as effective remedies, the remedies that stem from the Constitution
 or the Charter
 must protect the rights about the violation of which we submitted a complaint to the Committee. However, neither the Constitution, nor the Charter is protecting any of the rights referred to by us.

From the point of view of the present proceeding, the inner structure of the Constitution Act, 1982 deserves special attention. Its first 34 sections are namely nothing else but the Charter itself. The Constitution contains the whole text of the Charter word for word
, but, of course, the Constitution itself is broader. That is, only the common part, only sections 1 through 34 cover the rights of the individual and, in general, human rights. Whether we are talking about the fundamental Constitutional rights of the individual or the human rights laid down in the Charter, we are in fact talking about one and the same thing. In the same way, a proceeding for “Constitutional challenge” and a “Charter remedy” mean the same thing.

According to both the ECHR and the consequent judicial practice of the Distinguished Committee, a party must exhaust all available ordinary remedies; that is, exhausting the extraordinary remedies is not legal requirement and, as a result, the failure to do so cannot be evaluated to the detriment of the author. And a constitutional challenge is to be qualified as an extraordinary remedy
.

For the purposes of the present proceeding, it is important to consider the process of the creation of the Charter. 

The source of inspiration for the Canadian Parliament to create the Charter was the ICCPR itself: they used it as a model. “…the International Covenant on Civil and Political Rights is an unimplemented treaty, de​spite the fact that federal and provincial governments spent ten years negotiating the legislative changes required to ensure full Canadian implementation before ratifica​tion, despite the source of inspiration this treaty provided for the Charter…”
. We can also observe the concurrence: the Charter was created not too long after the ratification of the ICCPR. Exactly for this reason, a lot of similarities can be observed, both in their structures and their use of terminology. Often it can be identified, item by item, which section of the ICCPR corresponds to a section incorporated into the Charter. However, the reception is on the one hand not full and on the other hand not exact; in addition to the similarities, a number of deviations can also be observed. “In its 1999 Concluding Observations to Canada’s periodic report under the ICCPR, the UN Human Rights Committee was concerned that gaps remained between the protection required by the ICCPR and that afforded by the Charter and domestic human rights legisla​tion”

Article 14(1) of the ICCPR declares that all types of proceedings (including family law proceedings) must be fair, impartial, independent, public and equal, but the Charter did not adopt the full range of these requirements. Section 11(d) of the Charter declares that “Any person charged with an offence has the right to be presumed innocent until proven guilty according to law in a fair and public hearing by an independent and impartial tribunal;”
 That is, the Charter only adopts the criteria for criminal proceedings, but the criteria of access to court and equality are missing even from those. In this regard, the Charter does not even mention other types of proceeding, for example family law proceedings. Section 15(1)
 referred at para. 25 of the Canadian submission contains in fact article 26 of the ICCPR and not article 14(1) of the ICCPR. Neither article 26 of the ICCPR, nor the section 15(1) of the Charter mentions the court proceedings. As mentioned earlier, article 14(1) of the ICCPR is incorporated in section 11(d) of the Charter, but only with restricted functions and only for criminal proceedings. That is, the Charter, and through the Charter the Constitution, DO NOT PROTECT in family law proceedings the types of criteria listed in article 14(1) of the ICCPR. By the way, section 15(1) of the Charter did not adopt article 26 of the ICCPR in full because the Charter contains an exhaustive listing of the grounds of discrimination; that is, the protection of the Charter only applies to those individuals that are discriminated against on the grounds listed. However, the ICCPR-26-type discrimination that I suffered is a discrimination against those who commit errors in court proceedings and this does not fall under the protection of the Charter. 

Not even traces of all the other violations of the ICCPR that we alleged can be found in the Charter. There is no mention of child rearing, child access, child custody, the right to appeal, servitude and forced, compulsory labour, as well as the equal rights and obligations of the spouses.

In addition, the Constitution/Charter is NOT THE PARAMOUNT act of Canada; the Charter even expressly declares in many instances that it only prevails if it is not overruled by another act. One example is in section 1 of the Constitution/Charter: “The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out in it subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society.”
 that is, if an act stipulates something different from the Constitution, then this act quite simply restricts the Constitution and it is the act that prevails. From that point on, it is ab ovo unreasonable to refer that any act that contradicts the Constitution is out of force, or that such an act can be constitutionally challenged.

The disqualification of evidence, which also influences the principle of adversary proceeding, principle of passing of judgments on the basis of the facts, principle of fair hearing all laid down in the ICCPR, are constitutional rights and even obligations of all Canadian courts on the basis of section 24(2) of the Charter. “a court concludes that evidence was obtained in a manner that infringed or denied any rights or freedoms guaranteed by this Charter, the evidence shall be excluded if it is established that, having regard to all the circumstances, the admission of it in the proceedings would bring the administration of justice into disrepute.”
 The disqualification is not restricted to criminal proceedings and in criminal proceedings is not restricted to the evidence against the accused. A key piece of evidence that could lead to the release of the accused may be disqualified in the same way as any other piece of evidence in a family law proceeding. In my view, the Constitution expressly contradicts the principle of fair hearing described in article 14(1) of the ICCPR and confirms the system of disqualifying evidence.

II. D. The remedies for several problems are mixed up - there is no effective remedy

We are of the view that several problems have been raised in a manner as if they belonged within the domain of the same problem and the same remedy. The system of Canada’s argumentation consists of walking around the kinds of remedies that could theoretically be available to me against THE JUDGMENT OF THE ORIGINAL FAMILY LAW PROCEEDING. However, the legal situation is not as simple as that. Even if in theory there were a way to remedy the original case, which is impossible in the light of the previous three points, it is only the original case that could be solved; that is, the error in the judgment might be varied. 

It is ab ovo impossible to find a remedy for those complaints alleging the violation of our rights that are not protected by Canadian law. The overwhelming majority of the points that we complained about derivable from a proceeding that is contrary to the Covenant in every detail, but is in accordance with Canadian law.

There is no chance at all in Canada to obtain any remedy, at any court, for anything that is in accordance with Canadian law and, in addition, not even contrary to the Constitution. That is, there are no and, of course, there cannot be any effective remedies for such cases. And almost all of our complaints are of such a nature:

· it is not unlawful to have the judgments edited by the party that has opposing interests, moreover this is what the procedural law expressly prescribes for

· lack of reasoning (the judge is NOT OBLIGED to reason the judgments)

· the judge only prepares an outline in which the decision is not clearly defined; by complementing it in a different way, one would come to a different judgment. (The procedural law (FLR and RCP) do not contain anything about the content or form of the endorsement.)

· disqualification of a party

· disqualification of a counterclaim

· the judge can decide without evidence, on the basis of his belief (there is no rule in the acts to state that the judgment MUST be based on evidence)

· the judge does not carry out any evidence-taking procedure (there is no rule in the acts to state that the judge is OBLIGED to carry out an evidence-taking procedure FLR 14(17), FLR 23)

· it is the obligation of a party to obtain a declaration from another party with opposing interests so that he can appeal

· the judge gives instructions to the respondent, ordering him whom to write and send a letter with a prescribed content

· the judge is punishing for the fact that some documents from a third party did not arrive, although everybody knows that all letters requesting information were mailed, even several times

· lack of an adversary proceeding

· a person living outside of the province is not entitled to commence a proceeding or appeal in his own right anywhere

Almost all of our complaints are such that what the judge did was contrary to the Covenant, but was not contrary to any Canadian act. Moreover, it is the Canadian law that orders him to act in that way. That is, the main problems are with the acts themselves and with the fact that the judge applied the law that are contrary to the Covenant.

However, if the judge conducts the proceedings according to Canadian law, then no court can provide any remedy because that is exactly what would violate the law. Moreover, what could we refer to at all? To what act could we refer so that they do something differently? None of the acts would allow for another way. If there is no hope of succeeding, then it is impossible to ask for a remedy because the judge indisputably proceeded in accordance with Canadian law and nobody is entitled to a remedy against something that was handled by judge in a lawful way: there is no unlawfulness which would be the legal basis for the remedy.

The main reason for this situation as is established in the paragraph 11 of the Committee’s concluding observations to Canada’s fifth periodic report that the Canadian Human Rights Tribunal does not deal with the adjudications of the courts. In addition – and this is my opinion – it is also a concern that they are dealing with a single one of the approximately 200 types of human rights, that is, with discrimination, but even so, only with 17 specifically selected subcategories of discrimination.

Most importantly, we would not have any chance to have our human rights complaint remedied even if we had successfully appealed the disqualification and, as a result, the hearing of an appeal concerning the merits of the case could commence. This is because the subject of the original case did not include these human rights detriments: they arose during the proceeding itself. And since they are lawful, no forum has the right to hear these international human rights detriments in Canada that arise in the course of proceedings.

We can establish that our conclusion is legally well founded: there is no remedy forum that we could have turned to with the overwhelming majority of our complaints listed: there would not be any solution available, anywhere. There is not a single effective remedy to solve our problems because the decisions are lawful according to Canadian law. 

This is what the practice of the European Court of Human Rights, which is accepted by the Distinguished Committee, points out: an available remedy is not considered effective, if it is based on an internal provision of law, which is not disputed by the applicant, and the potential forum providing the remedy were supposed to apply the same law; this is so because the violation of the Covenant can in fact be attributed to the applicable legal regulations themselves (Abdulaziz, Cabals and Balkandali v. The United Kingdom judgment of 28 May 1985, Series A No. 94).  

II. E. Articles in the Covenant prohibiting a status - there is no effective remedy

This Chapter is somewhat complex; therefore, I mention in advance, in a SIMPLIFIED WAY, what the main point is: a person cannot live his whole life as a slave because he or she failed to exhaust a remedy when he or she was 20 years old.

According to certain sections in the Covenant, it is prohibited keeping an individual in a certain status, or being in such a status, regardless of how they get there (for example articles 7, 8(1), 9(1), 12(1) and 16). While other articles prohibit certain processes (for example articles 14(1) and 26). It is a prohibited status if somebody lives as a slave (article 8(1)), or it is a prohibited status if somebody is being daily tortured (article 7), or it is a prohibited status if a person cannot leave an island (article 9(1) and article 12(1)), or the status in which a person lacks legal capacity and cannot enter contracts (article 16). And there are many more examples. These kinds of statuses are prohibited even if the person concerned got there in a “lawful” way, or in a way that cannot be disapproved by the Committee. If a person became a slave because he or she was ordered to by a court and he or she failed to appeal this order due to his or her own fault, or cannot leave an island, or is daily tortured because he or she entered a contract to this effect that is binding according to the law of that country, or if he or she has no legal capacity because that was his or her status when he or she arrived from a foreign country, then he or she – and everybody – is entitled to get out of this status because such statuses are prohibited according to the Covenant.

The Covenant cannot be interpreted in a way that if a court proceeding is completed and it may be established that a person’s status came into being in a way that cannot be disapproved by the Committee, then this person must live his whole life under circumstances that are contrary to human rights. No. It is prohibited being in such a status, keeping another person in such a status and also preventing a person from escaping form such a status.

If a person became a slave, or is deprived of legal capacity, then this person must have the right to commence a lawsuit to eliminate such status in a given country, even if the status in question was brought about by court proceedings that cannot be challenged. In such statuses this person must be considered to have exhausted the remedies if he or she commenced a proceeding to terminate that status and was not allowed to get out of that status at the end of the proceeding. Or, the same applies if he or she was unable to commence such a proceeding because the law of the country did not allow him to do so: that is, it was the denial of justice that prevented him from getting rid of this prohibited status.

In my case, it does not matter how I got into a status where I have to live my whole life as a servant or unpaid worker (articles 8(2) and 8(3)), cannot see my child, cannot make decisions regarding the upbringing, education, living conditions of my child (articles 18(4) and 17): I have the right to escape from this status. In the same way, I have the right to get out of a status in which I am not equal to my former wife (23(4)): she has the right to enjoy a fantastic standard of living without working, from my work and my money. In a case like this, for me to demonstrate that the mandatory domestic remedies have been exhausted, it is sufficient to show whether I commenced or whether I am entitled to commence a proceeding to terminate this status. Not only whether I have exhausted all domestic remedies to the judgment that created this status. In other words, even if it would be established, by any chance, that I have not exhausted everything in the course of the proceeding leading to the judgment that created this status, I still must have an opportunity to terminate this status any day.

Well, the situation is that I have neither the right nor an opportunity to terminate these statuses. I cannot get rid of the judgment that makes servitude mandatory for me, and I cannot get free of the judgment that prevents me from entering into contact with my child. I cannot commence such proceeding because such proceedings are not allowed by any of the provincial or federal acts.

Namely, the family law proceedings for variation cannot query the lawfulness of the original judgment (res iudicata) and a change in the circumstances is needed to start a proceeding, which is not the case here. Beyond that, there is a difficulty, again, with court jurisdiction; the same sections that prevent me the commencement of appeals on the grounds of jurisdiction, also prevented me commencing a lawsuit for variation.

Also, the federal divorce act does not give any possibility to handle the situation because this act cannot restrict the entitlement to spousal support ordered on the basis of a provincial act. Even if a judge declares that there is no entitlement to spousal support on the basis of the federal divorce act, the judgment passed on the basis of a provincial act would still be binding because there could be an entitlement to spousal support on the basis of a different set of criterion. The obligation based on provincial law could only cancel by a new judgment based on the same law, if this new judgment establishes that the original conditions specified in the act have terminated. That is, a judgment passed on the basis of the Ontario’s Family Law Act could only be terminated by a new judgment based on the same act. However, the judges in other provinces cannot apply this act; that is, none of the courts of the other provinces could terminate the obligation contained in an Ontario judgment. Nevertheless the judgment is in force in all provinces. An Ontario court would proceed on the basis of the same procedural law that prohibited the appeal on the basis of jurisdiction, and the same sections of the act also prohibit the commencement of a new lawsuit on the basis of jurisdiction. That is, even an Ontario court is unable to change the judgment. Again, what we have here is the denial of justice.

Also, the ISO Act, which regulates the inter-provincial lawsuits, does not allow for commencing a lawsuit against a respondent whose residential address is unknown; in addition, it also fails to cover the issues of child access and child custody. And, in the country of the Great Slave Lake, in Canada, the law does not prohibit the status of servitude or unpaid work.

Should the Distinguished Committee accept Canada’s position that we have not exhausted all ordinary remedies against the judgment and in connection with the other human rights complaints that arose in the course of the proceeding (although we do not know what else should have been exhausted), I am asking the Committee to call upon Canada to make a declaration in merit regarding how I can get out of my status of servitude (articles 8(2) and 8(3)) and out of the status that I cannot see my child, I can not make any decisions regarding the upbringing, education, living conditions of my child (articles 18(4) and 17). And out of the status that I am not equal to my former wife: she does not have to work and can live in luxury from my work, while I have to live in poverty in one of the richest countries in the world, in spite of ten to twelve hours of daily work as a scientist. Canada should indicate the accepting judicial forum – specifying its location and jurisdiction – before which I can start a proceeding with a chance of succeeding, so that I can get out of these statuses.

If Canada is unable to correctly specify this court, then I am requesting the Committee to declare that Canada prevented me from escaping a prohibited status by denial of justice, through violating article 14(1), and there is no effective remedy for me to escape this status. And, for this reason, I am requesting the Committee to accept my communication as admissible.

II. F. No remedy can be effective because there is no legal reasoning issued to the judgment

In the event of a potential remedy, we do not know what exactly to dispute because, due to the lack of reasoning, we are not familiar with the logic of the decision: that is, how the judge was calculating or thinking and on the basis of what sections of what acts; so we cannot exactly know what error he could have committed in the decision. HRAJ 4 / 4.5.8 at 134 The Human Rights Committee has examined numerous cases where Jamaican courts have failed to give reasoned judgements, thereby effectively preventing the convicted persons from exercising their right to appeal. (See, for example, Communication No. 283/1988, A. Little. v. Jamaica (Views adopted on 1 November 1991, in UN doc. GAOR, A/47/40, p. 284, para. 9 read in conjunction with p. 283, para. 8.5 (violation of article 14(5) of the Covenant; no reasoned judgement issued by the Court of Appeal for more than five years after dismissal); and Communication No. 377/1988, A. Currie v. Jamaica (Views adopted on 29 March), in UN doc. GAOR, A/49/49 (vol. II), p. 77, para. 13.5 (violation of both article 14(3)(c) and (5) for failure of the Court of Appeal to issue written judgement thirteen years after dismissal of appeal).)
III. Detailed rebuttal of Canada’s submission and observations regarding specific points

First the most important issues, then the rest, following the original sequence.

III/1. Canada’s submission at para. 25: “The Committee against Torture has recognized that constitutional challenges to legislation are available and effective remedies in Canada.” then it refers to Communication No. 22/1995, Mansour Ahani v. Canada. Concerning the constitutional challenge I have already submitted detailed comments in Chapter II C. However, I wish to comment on the above in a separate manner, too. In the above case the communication was dismissed, but the decision did not contain any recognition of the constitutional challenge as an effective remedy, or that it is mandatory to exhaust it before turning to this or that Committee. At para. 3 of the decision says that, at the moment the decision of the Committee was made, the author had two simultaneous domestic remedies in progress; one of them was in fact before the Constitutional Court, but the other one was before a regular, or “average” federal court. “The author is in the process of challenging the decision by way of a reasonableness hearing before a judge of the Federal Court. He is also challenging the relevant legislation before the Constitutional Court of Canada.” That is, the reason for the dismissal was a regular, pending, non-exhausted, federal court remedy and not the constitutional challenge. And in the course of this pending federal court remedy there was a chance of solving the case within the country. 

The main goal in a constitutional challenge is to obtain a more favorable treatment for the applicant in his case through an amendment of an act. This is already a sort of indirect legislation; this is no longer a traditional or normal legal remedy proceeding. What is at stake in this proceeding is no longer the dispute about the case, but about another problem that arose during the discussion about the case.

Thus, according to our position, the constitutional challenge cannot be a condition of admissibility due to three reasons: 

1. this is not a remedy, but a sort of legislation;

2. it does not relate to the case itself, but to another problem that arose in connection with the case: the constitutionality of a legal regulation;

3. if the exhaustion of this remedy were a condition of admissibility, then no person, from any country, could ever turn to the Committee because they first had to try to amend the law of their own countries through a constitutional challenge, through convincing the members of parliament, through organizing referendum, etc.

III/2. Canada’s submission at para. 51, a sentence was quoted from the Committee’s General Comment No. 32, para. 13 “Equality at arms means that the same procedural rights are to be provided to all parties unless the distinctions made are based on law and can be justified on objective and reasonable grounds not entailing actual disadvantage or other unfairness to the defendant.” and there is a reference in the footnotes to Communication No. 1347/2005, Dudko v. Australia. This is in fact a sentence that was adopted from the Dudko case in General Comment No. 32, quoting word for word a part of the Committee’s decision.

· However, the full context of this sentence is fully contradicting Canada’s reference. In the Dudko case there was a minor inequality of arms and even this was not accepted by the Committee; that is, the Committee justified the prohibition of the inequality of arms by this sentence and, in the end, Australia was condemned for this reason. The original meaning of this sentence is that even the slightest inequality of arms must be very thoroughly reasoned and Australia’s reasons were not accepted in the end. However, fundamental inequalities are ab ovo unacceptable in any case. That is, in that case, even a minor inequality was unacceptable, not to mention the complete lack of arms for one of the parties that happened in our case after the disqualification.

· The adversary proceeding is one of the fundamental features of a fair hearing and the proceeding is only adversary if it is forbidden to disqualify the parties. That is, it is forbidden to disqualify the parties and the reason for this is, among a lot of other considerations, to ensure that the proceedings remain adversary. HRAJ Chapter 7 / 3.2.2 at 258 “With regard to the concept of “fair trial” in article 14(1) of the International Covenant, the Human Rights Committee has explained that it must be interpreted as requiring a number of conditions, such as equality of arms and respect for the principle of adversary proceedings” According to the established practice of the European Court of Human Rights, it is to be considered a lack of a fair proceeding, first of all, if the process of the authorities and courts proceeding in a civil case does not contain certain guarantees, for example does not allow the parties to participate in an appropriate manner (Frette v. France, Judgment of 26 February 2002, No. 36515/97).
· Communication No. 514/1992, Fei v. Columbia, arose out of a family law proceeding in Columbia and the Committee explained that the adversary proceeding is mandatory in such a proceeding, too. At para. 8.6 of the decision it is stated: “In the Committee's opinion, the impossibility for Mrs. Fei to present her arguments before judgement was given was incompatible with the principle of adversary proceedings, and thus contrary to article 14, paragraph 1, of the Covenant.” The European Court of Human Rights made a decision with the same content in F. R. v. Switzerland, judgment of 28 June 2001, No. 37292/97, where they established that the failure of a court to deal with the comments of one of the parties submitted in connection with a case leads to the violation of the principle of fair hearing. 
· Communication No. 207/1986, Morael v. France, at para. 9.3: “The first question before the Committee is whether the author is victim of a violation of article 14 (1) of the Covenant because, as he alleges, his case did not receive a fair hearing within the meaning of that paragraph. The Committee notes in this connection that the paragraph in question applies not only to criminal matters but also to litigation concerning rights and obligations of a civil nature. Although article 14 does not explain what is meant by a "fair hearing" in a suit at law (unlike paragraph 3 of the same article dealing with the determination of criminal charges), the concept of a fair hearing in the context of article 14 (1) of the Covenant should be interpreted as requiring a number of conditions, such as equality of arms, respect for the principle of adversary proceedings, preclusion of ex officio reformatio in pejus,* and expeditious procedure. The facts of the case should accordingly be tested against those criteria. * = Ex officio correction worsening an earlier verdict.”
· The disqualification involves the excluding of evidence and it is even called “answer struck out”, which means the excluding of the counterclaim. Since the facts are contained in the submissions and in the counterclaim, the judgment cannot be based in any case on the facts after the disqualification of the counterclaim. However, if the judgment is based not on the facts, then it is contrary to article 14(1). This is another reason for the prohibition of the disqualification. HRAJ Chapter 4 / 4.6 at 135; “The requirement of impartiality is contained in article 14(1) of the International Covenant on Civil and Political Rights…Principle 2 of the Basic Principles [BPIJ] also specifies that: “The judiciary shall decide matters before them impartially, on the basis of facts and in accordance with the law, without any restrictions, improper influences, inducements, pressures, threats or interferences, direct or indirect, from any quarter or for any reason.””
· Canada was condemned in paragraph 13 of the Committee’s concluding observations to Canada’s fifth periodic report because in certain proceedings the accused were unable to access certain evidence, or learn them in full depth, and so they had no opportunity to rebut them, which is contrary to the requirements of article 14(1). Our complaint contains this, but it is much broader than that. That is, if a person is disqualified, then it is true, also in his or her case, that he or she is unable to learn the evidence submitted after the disqualification. However, the truth is more than that: he or she cannot rebut any piece of evidence, whether he or she learned about them in full depth, or not. That is, our problem was more serious than the one for which Canada had already been condemned in paragraph 13.

· Certain case decisions of the Committee, as well as the Committee’s General Comment No. 32, are prohibiting, item by item, certain inequalities of arms. It is a prohibited inequality of arms, for example, if one of the parties can appeal, but the other one cannot: this is what happened in our case. My wife could appeal because she was able to certify her own residential address, but I could not appeal because I could not obtain a certification from her and also my disqualification prevented me from appealing concerning the merits of my case. General Comment No. 32, para. 13: “There is no equality of arms if, for instance, only the prosecutor, but not the defendant, is allowed to appeal a certain decision.” Communication No. 1086/2002, Weiss v. Austria, para. 9.6: “his inability to appeal an adverse decision of the Upper Regional Court, while the Prosecutor was so able, amount to a violation of the author's right under article 14, paragraph 1”
III/3. Canada’s submission at paras. 40 and 41. At para. 40: “The spousal support order against the author was made under section 30 of Ontario’s Family Law Act.” I am quoting section 30 of the Family Law Act word for word.

Obligation of spouses for support

      30.  Every spouse has an obligation to provide support for himself or herself and for the other spouse, in accordance with need, to the extent that he or she is capable of doing so.  R.S.O. 1990, c. F.3, s. 30; 1999, c. 6, s. 25 (3); 2005, c. 5, s. 27 (7).

Subsequently, at para. 56 of the Canadian submission, there is a word for word quote of this section. It is declared here that everybody is obliged to support themselves and if they are NOT CAPABLE of doing so, then the other spouse is obliged to contribute to her support, but even in this case only to the extent of her need. By virtue of this act, my healthy wife, who is able to support herself, is obliged to do so. What the act here expressly mentions are capabilities and not whether the person has job or not: it does not say she could obtain support if she does not have job. It does not say either whether unemployment was the person’s choice or not. All these are irrelevant; what only important is the capability and she has it and had it. However, if she has this obligation, then the other party cannot suffer damages because the court must ensure that she complies with her obligations. The entire part of the judgment regarding spousal support is completely unlawful and this is what makes up approximately 95% of the judgment. I do not wish to repeat here the detailed calculations of my original submission (see our submission of July 26, 2007, at para. 10); however, the full amount is approximately one million two hundred thousand dollars, of which the child support is approximately fifty to seventy five thousand dollars and the difference awarded – more than one million one hundred thousand dollars – is unlawful. 

At para. 41: “When an order for spousal support is made under the Family Law Act, the court must consider a number of factors in determining the quantum and duration…” in fact, this is a word for word quote from the section 33(9) of the FLA. The system of spousal support in Canada is such that the decisions are made in two steps. First it is to be decided whether the wife is entitled to any amount of spousal support, that is, whether she has “ENTITLEMENT”. If this was decided and the decision is that she is entitled (that is SHE IS NOT CAPABLE TO WORK because she is sick, or her academic qualification is not sufficient to apply for even the lowest level of work, for example grade 3 of elementary school, she is raising 10 children, or she is raising a seriously disabled child that needs a 24-hour supervision), then, in the second step, the amount is decided: that is, how much she should receive a month and for how many months or how many years she should receive that amount. 

(Even a complete lack of any knowledge of the English language would not be a sufficient reason for this because if a person could return, after a one and a half months stay in Canada, to her home country, where she has no language difficulties and WHERE she is CAPABLE to work. Moreover, if the proceeding drag on for one year, as it happened in our case, she can also be expected to learn the language so that she BECOMES CAPABLE to work in Canada. Similarly, raising a child is not an acceptable reason because this is not an acceptable reason in the cases of other people either. Everybody is entitled to an equal judgment and according to the statistics quoted in our submission of July 26, 2007, at para. 10 only 2.4% of the population are receiving spousal support in addition to child support, that is, not 100%. It can be assumed that the 2.4% are exactly the cases of sickness (either the woman or the child), or other cases of objective inability to work. 

Should arise any other reason in addition to the above, I can only reply that in case of other people those reasons

1. are not qualified as incapable to work, which is a condition of entitlement according to FLA 30 (and everybody is entitled to an equal judgment, so me too)
2. are not considered to be reasons accepted by the courts in other cases, as the statistics show (and everybody is entitled to an equal judgment, so me too)

3. I can also reply that, according to international human rights, every person owns what they monthly earn and every person owns the assets he or she has accumulated: they cannot be deprived. It is very sorrowful if somebody does not like to work, has a lower academic qualification, is unskilled in job search, cannot get along with her colleagues, would like to enjoy a higher standard of living, has financial difficulties, or would like to travel, but these are unacceptable reasons to force another person to perform mandatory unpaid work to benefit her. Articles 8(2), 8(3) and 23(4) of the ICCPR. Work is unpleasant and tiring for me, too, to the same extent as for her. And I also would like to spend that money, as she does. She should work, earn money and spend that. If she is only able to achieve a lower standard of living than I am, this is very sorrowful, but in our world individuals with better abilities or more luck enjoy a higher standard of living: this cannot be a reason for depriving the money from those who have more and giving it to those who have less.)
It is exclusively FLA 30 that serves for deciding the first issue, the ENTITLEMENT, as it is correctly referred to in the Canadian submission. One should only continue reading the act if the above issue has been decided to the effect that the wife is entitled and FLA 33(9) should only be read in this case to decide about the monthly amount and the length of payment.

The problem is that in our case she is not be entitled to any amount of support; that is, in the first step a complete lack of entitlement should be established and so it would not come to the second step at all. She was a healthy, 25 year old young person; on the trial her lawyer reported that he had surprised how proficient she was in English. The trial was 10 months after the commencement and almost one year after we had arrived in Canada and, as her lawyer mentioned, my wife had been attending an English language school by that time. Learning English in an environment of native speakers and at an English language school, as well as her previous four years of English studies in secondary school, as well as a six-week intensive course (several hours of language lessons daily) in Szekelykeresztur that I had paid for one year before we immigrated, should have been sufficient to obtain work in a simpler position requiring less skills. She passed the final examination at a high school and completed a two-year course in banking (8 years in elementary school + 4 years in high school + 2 years in training course); many people are working in Canada with this background; therefore, in her situation, she is considered to be capable of work.

Moreover, assuming – but not accepting – that she is entitled to spousal support, we still have serious problem with the amount because the result of more than one million dollars cannot be calculated on the basis of FLA 33(9) that serves for the second step. Namely, to establish the amount, we have to return to FLA 30 that stipulates that everybody (even people with disability (reduced capacity of work)) is obliged to support themselves to the extent they are capable of. That is, even if my wife received spousal support, she would be obliged to work according to her abilities and her salary would be supplemented. With her qualification, the income that she could earn from work is approximately $1500 a month. Adding to that amount the child support and the Canada Child Tax Benefit, we arrive at a net amount of approximately $2300/month. To what amount should thus the $2300 be supplemented? To what amount of monthly income and to what standard of living? This is already 3 times higher than their (her + child’s) contribution of our last common standard of living in Hungary. According to her own statement of expenses submitted in the case, her monthly expenses in Canada were $1300. According to her statement of planned expenses that was also submitted and already contained items such as travelling, buying presents and eating out, this amount was $1700. What shall we indeed add to her $2300 net per month? What? Her need is $1300 (the $1700 are unacceptable) and her means is $2300. The reply is that nothing should be added; that is, in calculating the amount we came to the conclusion that the spousal support would be zero even if she were entitled to it.

By virtue of the acts there were no legal grounds to submit a claim for spousal support and to award it in the first place. Also, the court is unconditionally obliged to apply the law, even if, on the basis of their own personal preferences, the amount they calculate is 20 times higher, that is, even if they have one-million-dollar personal principles.

· The court has this obligation also on the basis of article 14(1) of the ICCPR because the principle of impartiality also contains this obligation. HRAJ Chapter 4 / 4.6 at 135; “The requirement of impartiality is contained in article 14(1) of the International Covenant on Civil and Political Rights…Principle 2 of the Basic Principles [BPIJ] also specifies that: “The judiciary shall decide matters before them impartially, on the basis of facts and in accordance with the law, without any restrictions, improper influences, inducements, pressures, threats or interferences, direct or indirect, from any quarter or for any reason.””
· HRAJ Chapter 4 / 2 at 115: “Consequently, the principle of independence of judges was not invented for the personal benefit of the judges themselves, but was created to protect human being against abuses of power. It follows that judges cannot act arbitrarily in any way by deciding cases according to their own personal preferences, but that their duty is and remains to apply the law.”
· The principle of praetor ius facere non potest first became a fundamental principle in Roman law.

· However, the different segments of power are separated also in modern day Canada; the Parliament legislates and the judges must apply the acts: they cannot deviate. “There is a so-called separation of powers between legislative, executive, and judicial organs, as well as a division of jurisdiction between federal and provincial authorities. The courts, as a body, are part of this structure: they are creatures of the Canadian Constitution, either by federal or by pro​vincial powers of creation. The appointed judges are domestic law officers of the Crown who are constitutionally bound to apply the law of the land, that is, the various federal and provincial laws of Canada.”

· The principle of the modern Rule of Law State has been in existence since 1776. The first scholar, who elaborated its most important principles in a book that we still appreciate as a milestone, considered the following to be its most important quality and this is still shared today: “For as in absolute governments the king is law, so in free countries the law ought to be king; and there ought to be no other.”
 Thomas Paine: Common Sense (1776).
And what the law contains is that everybody is obliged to support himself or herself and a spouse is only obliged to contribute to the support of the other spouse if he or she is not capable of doing so.

III/4. Canada’s submission at paras. 35, 36, 37, 42 and 43, Canada states that spousal support and child support combined cannot constitute servitude. I have no objections against this statement as concerning the child support; I fully share this view as a father. It is the spousal support portion that exhausts the term servitude. This is debt bondage according to article 8(2) of the ICCPR, or forced, compulsory labour according to article 8(3) of the ICCPR. It could be both of them: it exhausts both of them at the same time and they are similar terms anyway. The situation is that all kinds of legal relationships and legal facts have to be evaluated on the basis of their content and not their name. As a consequence of the judgment, the present situation, regardless of its name, is that a person had to work (earn money), for his lifetime, for another person who is a completely healthy adult and capable of, but not willing to work. To such an extent that this working person had to transfer the remuneration for approximately 6 hours of daily work to another person, if he is able to find employment in his profession and 12 hours of daily work if he can only find some unskilled employment. And for these amounts he would not even receive any food, clothing and shelter: he needs to work on top of these hours to secure that.

200 years ago, the Canadian African slaves worked a similar amount of time for their slave-owners. In fact, this relationship is called “spousal support”, but this term has a completely different meaning in all other countries. Canada also erred in the opinion that nothing could be considered servitude or forced, compulsory labour that is described in democratic countries with generally accepted terms.

In France, it was the civilian national service duties that turned out to be such a servitude or forced, compulsory labour, or equivalent: Communication No. 689/1996, Maille v. France. The regular military service was one year, but the alternative civil military service for those who refused serving with weapons lasted two years. The difference of one year work was considered to be servitude or forced, compulsory labour and France was condemned. Also relationships described by everyday terms could in fact constitute servitude or forced, compulsory labour if the content of the relationship is compulsory work for another person against the working person’s will. And that is exactly what my obligation is. I do not want to perform unpaid work valued at $1,150,000 for my wife who is capable of work, but Canada wants to force me to do so. In addition, this is also contrary to article 23(4) of the ICCPR because the two spouses have completely unequal obligations and rights. One of them receives a huge advantage of unpaid work, lives rich, rests all day, travels and has fun, while the other person works hard all day for another person and lives in poverty.

III/5. It is first mentioned in the Executive Summary part and repeated at para. 44: “It is Canada’s belief that an obligation to pay spousal support and child support does not constitute “servitude” as prohibited by article 8(2) of the Covenant. Moreover, the author has not demonstrated that he has suffered any detriment as a result of the support order since, to date, he has not taken any steps to comply with the order.” Our position is that the Covenant prohibits not only servitude (de facto), but also the passing of judgments with such contents (de jure).

Just imagine: according to the logic of the argumentation of Canada, we could say that it may be forbidden to cut off one’s arm as a punishment, but there is nothing wrong with passing such judgments because there is no problem with the judgment: only if it is executed. A judgment is not the same as cutting off an arm: it is only a piece of paper; the person still has his arms, he did not suffer any damage and should not turn to HRC because he has not even suffered any damage. He should complain afterwards, when his arm has already been cut off, but not before. What is worse, I had to pay a very serious price for fighting this judgment: during the struggle two of my family members died and one became cancerous, but also my own health has deteriorated: I have heart complaints (perhaps a coronary disease) and also my congenital immune system disease has become worse. I have not seen my child for four years and all the assets that I accumulated through previous work and inheritance have been spent. It is not the servitude, but the fight against this servitude that caused me to pay a huge price that I will never be and cannot be compensated for.

According to Canada, I did not demonstrate my suffered detriment… Proving the damage is not a prerequisite for the present communication because the judgment itself cannot contradict the Covenant and the judgment cannot impose servitude. However, if they request, I may send them a flower from the grave of each of my dead family members and the prime minister of Canada can place them in a vase. I can ask my mother to tape record my father’s moaning from the pain caused by cancer so that the prime minister could listen to it from morning to evening. I have not seen my child and heard her voice for four years: what evidence shall I bring about that? Is the judgment not sufficient for this purpose? 

III/6. Canada’s submission at para. 1: In our first submission of July 26, 2007, we also alleged the violation of 18(4), 19(2) and 23(4)
. The Human Rights Law Section, Department of Justice Canada informed us on August 11, 2008, that they had not received our first submission, only the second one of October 9, 2007.

III/7. Canada’s submission at para. 3: All of our statements were correct: yes, they are admissible for commencing the communication.

III/8. Canada’s submission at para. 5: This is not what “Answer” means in the Family Law Rules: the correct meaning is “Counterclaim”. If we read the title of the rule 10, we see “RULE 10: ANSWERING A CASE”.
 And if we also read subrule 10.(1), we can see that we have to complete Form 10 for answering a case. “A person against whom an application is made shall serve an answer (Form 10, 33B or 33B.1)” If we also look at the form, we can see its title: “Form 10: Answer”
 If we look at item 7 of the form, we can see: “Claim by respondent”. Thus, this is the form of the counterclaim of the respondent. The title of the form is “Answer” so this means “Counterclaim”.

The “Answer struck out” can be found in the same rule, which means that what they refer to is the disqualification of this “Answer”, that is, the disqualification of the counterclaim and not some other sort of answer. Subrule 10.(5):“NO ANSWER OR ANSWER STRUCK OUT” (On page 19 in Canada’s submission, the footnote No. 38 has an error in its reference to the title of the section; we used the correct title.) Based on the procedural law, they cancel in such cases all other submissions and the party concerned cannot take any further steps; that is, he or his lawyer cannot participate in the proceeding from that point on. With this, the disqualification is complete.

Since we were disqualified, together with our submissions, at the very beginning of the trial that decided the merits of the case, we were unable to participate in the decision in any form, neither through our previous submissions in writing, nor through the oral arguing. It is an important question that needs an answer: Why did Canada state the opposite of an obvious thing? Why did they write that “Answer” means not the counterclaim, but the “examination of the materials”? Perhaps the Ministry of Justice does not know the meaning of a term in a Canadian act? Or, after having read it, they cannot interpret it within the context of the act? 

Cui prodest? Well, Canada is aware, they are very well aware the fact that preventing a proceeding from being adversary will be evaluated according to its weight, including the disqualification of the counterclaim, which was the adversary-proceeding-answer of the respondent to the claim, but was disqualified. In my view, Canada would like to hide a fact and convince the Committee that it was not the counterclaim that was disqualified, or that the counterclaim was not disqualified at all. Canada intentionally alleges the opposite of an obvious fact and this points to a mala fides behavior in the communication.

III/9. Canada’s submission at para. 5: “The author was also ordered to provide information to the court as to his efforts to secure employment to support his claim that he was unable to find employment in Canada” That is, in practice they obliged one of the parties to work. In the case there were two non-working individuals and one of them can continue not working, but the other one was ordered to work, expressly for the purposes of subsequently transferring money from his salary to the other party who continued not having to work. That is exactly what servitude, or forced, compulsory labour mean in articles 8(2) and 8(3) of the ICCPR. In addition, article 23(4) of the ICCPR is also being violated because, at this moment, the rights and obligations of the spouses are not the same any longer. One of them has to work and the other one has not. Moreover, the money is taken away from the one that works and gets transferred to the other party. The court has no right and authorization whatsoever to force some people to work: there is nothing to that effect in the acts of substantive or procedural law. (Many sections of the procedural law establish that the judge can pass any decision he considers just and it is mandatory for the obliged party to comply with it. That is, the judge has a universal authorization, can order anything, but there is no separate reference to his right to force any individual to work.) If the spouses are equal, why did not he request confirmations from the other party too so that she could prove why she was unable to find work? Why did not he order her to work, too? However, my view is that none of us can be ordered to work, but if one of us can, then the other can too. (In fact, the parents are obliged to support their child, but they can choose to support her from their savings: it is not mandatory to support a child through work.) 

III/10. Canada’s submission at para. 7: The document referred to was NOT A DOCUMENT OF THE COURT, but contained the opinion of the plaintiff and it had been edited by them. The fact that the other party writes down their thoughts on a piece of paper, describing who according their view is supposed to show up at the court day and what the consequences could be, in their opinion, if things happened differently, does not oblige me to do anything. I can be obliged to do something by the law or by a court, but not by the other party.

The act says that the PARTY must appear. The PARTY consists of the lawyer and his client: if the PARTY is required to appear, then this means SOMEONE of the party must be there, that is, EITHER the lawyer, OR his client. And we complied with that because my lawyer did appear.

This is exactly the role of a lawyer: to act instead of his client and on his behalf – FLR 4(1) (b). The term “party” cannot be interpreted as EXCLUSIVELY the client, who cannot be substituted by a representative, that is, by his lawyer. 1. If this is how we should interpret it, then the wording would be “in person”.  2. Such cases are referred to in section 1.04(3) of the Rules of Civil Procedure (RCP) as “Party Acting in Person”. That means a party acting on his own and this is the case when the term “party” cannot include the lawyer. 3. section 15.05 of the RCP “A solicitor of record shall act as and remains the solicitor of record for his or her client” 4. section 14(2) of the FLR determines who can make a motion, such as the one of October 20, 2004, already mentioned. Well, such a motion can be initiated by any of the parties to the case. And who signed the motion? My wife? No, but her representative, her lawyer. This means if a party can do something prescribed in this statute, then, of course, his representative can also do the same on his behalf. The motion has to be made by a party, and the lawyer of the party, her representative did so. If in the term “A motion may be made by a party” in FLR 14(2) the word “party” is to be interpreted to mean either my wife OR her lawyer, then the same interpretation must be used also with regard to the term, “If a party does not appear” in FLR 24(7). My lawyer did appear. To make sure that we are talking about this type of motion and this is the section to be used, FLR 14(9) stipulates that for the purposes of this type of motion Form 14 has to be used. This is what the lawyer of my wife submitted on October 20, 2004: Form 14.

However, the most important thing is that no explanation whatsoever, nor any motion or rule, nor any reference to any error can justify the elimination of the adversary nature of a proceeding. My lawyer attended the trial, but could not rebut anything, or say that all kinds of spousal support were unlawful and the claim was not substantiated by any evidence.

III/11. Canada’s submission at para. 9: According to the law, I am not obliged to appear in person. Moreover, this was NOT the last court day, or at least was not scheduled to be the last one. This was an interim court day where the merits of the case should not have been discussed at all. This was a “motion” day and not a “trial” day. (According to the procedural law, the merit of the case can be discussed exclusively at the “trial”.) The lawyer of my wife requested, AFTER OUR DISQUALIFICATION, that to continue as a trial. We can read in the court record that even the judge himself was surprised when, after our disqualification, this lawyer requested a change over to a final, trial day. If we had not been disqualified, then it would not have been possible to convert that day into a “trial”; that is, without our disqualification this would not have been the last, “trial” day. To sum up, we had every right not to prepare for that day as the trial.

III/12. Canada’s submission at paras. 10 and 52: If I am not obliged to appear in person according to the law, then I am not obliged to excuse myself either. Based on the court record, my absence had nothing to do with either my disqualification or the content of the judgment. Although they are blaming me for not attending, they did not list this among the reasons for my disqualification and it is due to nothing else but the disqualification that they were able to hold a trial and pass a judgment. 

III/13. Canada’s submission at para. 13: To be completely exact, I was informed that the court would accept an AFFIDAVIT from the other party confirming her residential address, not just a plain stating from our party that the other party probably “has a Toronto-based address”. 

III/14. Canada’s submission at para. 14: On page 2 of this probation order, which was annexed by Canada, we can see that I was only prohibited from getting near to my wife, but not to my child, and when I had to go to pick up my child for a permitted access, I could even get near to my wife. But only when I was scheduled to see my child.  

III/15. Canada’s submission at para. 16: “It appears that the author has not complied with the Final Order wherein he was ordered to pay Ms. Vargay child and spousal support in the amount of $1,950 (CAN) per month.” The judgment goes beyond the boundaries of my physical ability to perform. It is 10 times higher than my abilities (see more details in Chapter VI) and it is 20 times higher than the lawful amount: it contains an unlawfulness of approximately 1 million dollars. The citizens have to live according to the legal regulations in each country, but this judgment is a far cry from that. If the judgment were lawful and, taking into account my physical abilities, could be comply with it, I would comply with it. Other people do not pay nearly as much as that for support. Abusus non tollit usum. Canada blames me for failing to comply with (similarly to switchman J. Morgan, who could not comply with his obligations) with a completely unlawful judgment that is 10 times higher than the boundaries of my physical ability and also caused my family members to die. 

“Nor has the author informed Ms. Vargay or the Ontario Family Responsibility Office of his current address as he is required to do under Rule 6(6) of the Family Law Rules.”

According to the section referred to:

1. I should inform the other party and not the office;

2. about the change in my address for service (not residential address);

3. during the court proceedings.

During the court proceedings, my address for service was always the address of my lawyer and this did not change before the end of the proceedings (In fact, we had exactly the same problem with regard to the declaration for the appeal: it was provided the address of the lawyer of my wife as an address for service, but this did not support information about the residential address of my wife and, for that matter, about the jurisdiction.) After the end of the proceedings also the court file was closed and I would not have been able to submit anything to a closed file, even if I had wanted to; in addition, my obligation to inform expired at the time when the proceedings ended. Moreover, since I moved out of the province, the act referred to does not apply to me because it is an Ontario provincial act that only applies to the residents of Ontario. Since I live in the province of British Columbia, the acts that apply to me are those of this province and the federal acts.

III/16. Canada’s submission at para. 18: I have already answered this with details in Chapter II.

III/17. Canada’s submission at para. 19: We took steps in order to exhaust this remedy and my lawyer appeared in person before the Superior Court of Justice, where he submitted, in a tangible manner, Form 38 that is specified in FLR 38, but the form was returned to him in one minute, without having been filed. With this, we have exhausted this remedy.
 See more details in Chapter II.

III/18. Canada’s submission at para. 20: I have already answered this with details in Chapter II. B.

III/19. Canada’s submission at para. 21: We did not know the residential address of my wife; nobody informed us about it and her lawyer did not even declared whether she was living in Toronto at all. And my lawyer took Form 38 to the court; see at para. III/17 and Chapter II.

III/20. Canada’s submission at paras. 22 and 15: “Ms. Vargay’s lawyer was willing to provide such a statement to the author’s counsel.” In fact my lawyer entered into contact with him and asked for this affidavit; however, the lawyer of my wife interrupted the coordination with him and, in the end, he refused to issue the affidavit.

“Facts are stubborn things…”

1. The respondent initiated the coordination with the plaintiff.

2. The respondent requested the affidavit.

3. The plaintiff interrupted the coordination.

4. The plaintiff did not issue the affidavit.

I have already answered this with details in Chapter II. A.

III/21. Canada’s submission at para. 23: We took the necessary steps for the appeal: everything that could be expected from us, but this was not sufficient for us to have the appeal heard. We would have needed a declaration from my wife about her residential address to commence a remedy. To commence a new proceeding because of fraud or error mentioned in footnote No. 17 would also need the same but we could not obtain it. I have already answered this with details in Chapter II. 

III/22. Canada’s submission at para. 24: I do not know what advised necessary step is that Canada has in mind. If they think of the pieces of advice given before passing the judgment of the first instance, then they are not relevant for launching an appeal. After the judgment of the first instance had been passed, my lawyer only advised me to negotiate with the lawyer of the other party without my lawyer’s presence and legal assistance; well, according to my present Hungarian lawyer, this was unprofessional advice and I was right not to follow it up.

III/23. Canada’s submission at para. 25: I have already answered this with details at para. II. C. and at para. III/1. 

III/24. Canada’s submission at para. 26: Communication No. 224/1987, A and S. N. v. Norway – This case and the related decision cannot be used in this proceeding because the legal systems of Canada and Norway are very different. In Norway, the Parliament ratifies the international covenants, so this is a legislative act; therefore, the courts are obliged to implement the covenants in full. In Canada, the Parliament amends the domestic acts step by step to adjust them to the covenants that were signed and ratified by the executive branch. In this way, the courts are only bound by the amendments that have already appeared in the domestic acts. That is, in Norway, the ICCPR has effect on the domestic legal system and the ICCPR is implemented, but in Canada only the parts are applied that have already been incorporated into the domestic legal system; however, the ICCPR itself is not implemented. “In Canada, as in other modern democratic states, governmental powers are divided among the legislative, executive, and judicial branches. Legislation is made by the legislature, consisting of the elected representatives of the people. The executive’s power to legislate was abolished by the Bill of Rights of 1689, which established the law-making supremacy of Parliament. Be​cause the executive has no power to make law by itself, its ratification of an international agreement cannot in itself effect any change in domestic law. If change is indeed required, then some form of implementation ac​tion must occur.”
 “…there is no requirement in Canadian law that the executive (usually the federal executive) consult with its legislative counterpart prior to enter​ing into a treaty. A democratic deficit appears to afflict the Canadian treaty-ratification process because the process does not require prior or subsequent parliamentary review and approval. As noted above, Parliament currently plays virtually no role in defining the executive’s mandate to negotiate entry into a treaty. It would seem that giving ratified but unimplemented treaties direct domestic effect would only make matters worse by letting the execu​tive unilaterally “enact” law without Parliament’s assent.”
 In the continuation case of CAT 22/1995 that was referred at para. 25 of the Canadian submission, Canada declares: “Mansour Ahani v. Canada (Attorney General), [2002] 156 O.A.C. 37 at paras. 18—20, 58 O.R. (3d) 107, 208 D.L.R. (4th) 66 (C.A.) [Ahani], where Laskin, J.A. expresses the view that the International Covenant on Civil and Political Rights is an unimplemented treaty, de​spite the fact that federal and provincial governments spent ten years negotiating the legislative changes required to ensure full Canadian implementation before ratifica​tion, despite the source of inspiration this treaty provided for the Charter, and despite the fact that decisions of the UN Human Rights Committee acting under the Covenant have led to important legislative changes”

In addition, the person preparing the Canadian submission also misunderstood the reasoning of the Committee. The reason for the dismissal was not the author’s acting on the basis of the assumptions, but the fact that the assumptions of the author were incorrect. The author assumed that there was no effective remedy, but in fact there were (Communication No. 224/1987, A and S. N. v. Norway, para 6.2: “domestic remedies which the State party has submitted were available to them”). That is, there were two problems with the admissibility.

1. In Norway, the Covenant has effect on the domestic legal system and the Covenant is implemented.

2. As a direct consequence, there was an effective remedy available and the author erred when he believed that there was no effective remedy.

However, in Canada,

1. The Covenant is not implemented and cannot be enforced (among other reasons due to the different ratification procedure) and 

2. Stemming from point 1, there is really no effective remedy in Canada and that is not only my assumption.

However, the Gauthier v. Canada case, already referred to in Chapter II, where the Committee established that “The Committee carefully examined the remedies listed by the State party and came to the conclusion that no effective remedies were available to the author.” can be applied in our case. Again, in the Norwegian case, which was referred to by Canada, the Committee established exactly the opposite: “domestic remedies which the State party has submitted were available to them” This was the substantial difference rendering one case admissible and the other one inadmissible. Our case is similar to Gauthier v. Canada because there is no effective remedy available. 

III/25. Canada’s submission at paras. 27, 28, 29, 30, and 31: Of course, we referred to the violation of article 2(3) not independently, but in conjunction with the violation of the rest of the articles. The starting point was that we did not receive any remedy for our other complaints and that is exactly what we complained about, pointing to a lack of remedy. Therefore, we ask the Committee not to dismiss, but examine it in conjunction with the violation of the other provisions, as it has already been requested by Canada at para. 29: “Accordingly, article 2 can be violated only in conjunction with some other (substantive) provision of the Covenant.”
III/26. Canada’s submission at paras. 32 and 33: I have already answered this with details in Chapter II
III/27. Canada’s submission at paras. 35, 36 and 37: I have already answered this with details at para. III/4.

III/28. Canada’s submission at paras. 38 and 57: The portion related to child support is more or less acceptable.

III/29. Canada’s submission at paras. 39, 53 and 58: Canada’s submission tries to make the situation appear as if financial information had not been available at all and, for this reason, the court was act blindly. Contrary to this, the complete financial information needed for the decision was available and only pieces were missing that were not necessary for the decision. In addition, even the claim-counterclaim failed to contradict each other regarding the standard of living we had enjoyed earlier. My income and expense statements, a declaration of the Hungarian limited partnership (LP) regarding my income at that time from it (which was 0 because I was in Canada, the company in Hungary and I was not working any longer for that company); only the complete bookkeeping and all the bank account statements of the company were missing because the other owner of the company had denied our request to issue them. The judge was able to make a decision. If he had wished, he could have estimated my income; the result for the support amount would not have been too different. The fact of the estimating is not too much bad, but if we had been able to participate in the discussion in accordance with our international human rights, we could have pointed out that the statistical information used by the judge related to a hardware engineer and I had never in my life done similar work; so the amount estimated as a result of the discussion would have been lower. The lack of participation, which is contrary to international human rights, is the source of the error in the estimation. And the main difficulty is that we could not enter a discussion to point out that we were requesting a decision in accordance with the law where the spousal support could not have been anything but zero and it would have been mandatory to allow me to have access to my child. If we had participated in the discussion, we would have explained that the judge was obliged to obey the law and if he was not willing to and resisted, we would have held him responsible, appealed and turned to an international court. We would have said all these at the trial, but we were unable to participate. The lack of discussion is the reason of this one million dollar unlawfulness and the fact that I cannot see my child.

III/30. Canada’s submission at para. 40: I have already answered this with details at para. III/3.

III/31. Canada’s submission at para. 41: I have already answered this with details at para. III/3.

III/32. Canada’s submission at paras. 42 and 43: I have already answered this with details at para. III/4.

III/33. Canada’s submission at para. 44: I have already answered this with details at para. III/5.

III/34. Canada’s submission at paras. 45, 46, 47, 48, 50, 63 and 64: In accordance with the judicial practice and other statements of position of the Committee, we allege that the expressions in article 14(1) include many terms, legal institutions and proceeding parts that were violated in my proceeding; therefore, Canada many times and seriously violated article 14(1). The fact of the disqualification (counterclaim, participation of the party and evidence) can be verified from the judgment, the court record, but has also been recognized by Canada. The handwritten judgment of the court, the editing of the judgment by the lawyer of the plaintiff and the changes made to it can be verified in the annexes to our submission to the Committee of July 26, 2007. The way the trial was conducted can be verified in the court record.

1. We were disqualified from our own proceeding and so the principle of adversary proceeding was violated, that is, 14(1). HRAJ Chapter 7 / 3.2.2 at 258 “With regard to the concept of “fair trial” in article 14(1) of the International Covenant, the Human Rights Committee has explained that it must be interpreted as requiring a number of conditions, such as equality of arms and respect for the principle of adversary proceedings”
2. Our earlier submissions and evidence, including our counterclaim, were disqualified from the case and so the principle of adversary proceeding was violated, that is, 14(1). HRAJ Chapter 7 / 3.2.2 at 258 “With regard to the concept of “fair trial” in article 14(1) of the International Covenant, the Human Rights Committee has explained that it must be interpreted as requiring a number of conditions, such as equality of arms and respect for the principle of adversary proceedings”
3. The disqualification from the proceeding, as well as the erroneous structuring of the system of jurisdictions in the procedural law, prevented us from being able to appeal to the Superior Court of Justice, while the other party could have appealed. This is a prohibited inequality of arms, which is contrary to the concept of “fair hearing” and therefore violates article 14(1). General Comment No. 32, para. 13 states: “There is no equality of arms if, for instance, only the prosecutor, but not the defendant, is allowed to appeal a certain decision.” Communication No. 1086/2002, Weiss v. Austria, para. 9.6: “his inability to appeal an adverse decision of the Upper Regional Court, while the Prosecutor was so able, amount to a violation of the author's right under article 14, paragraph 1”
4. The judge passed a judgment that is not in accordance with the facts and the law, violating thereby the principle of impartiality and so 14(1). HRAJ Chapter 4 / 4.6 at 135 “The requirement of impartiality is contained in article 14(1) of the International Covenant on Civil and Political Rights…Principle 2 of the Basic Principles [BPIJ] also specifies that: The judiciary shall decide matters before them impartially, on the basis of facts and in accordance with the law, without any restrictions, improper influences, inducements, pressures, threats or interferences, direct or indirect, from any quarter or for any reason.””
5. The fact of the disqualification, as well as the judgment that obviously and seriously contradicts the remaining evidence and the uncertainty in the judge’s decision qualify, also separately and item by item, as denial of justice, which violates article 14(1).

6. The judge failed to publicly pronounce the judgment at the end of the trial, which is contrary to article 14(1). With regard to conducting trials, General Comment No. 32, Chapter III, para. 29 states: “Article 14, paragraph 1, acknowledges that courts have the power to exclude all or part of the public… Even in cases in which the public is excluded from the trial, the judgment, including the essential findings, evidence and legal reasoning must be made public…”
7. The judge did not carry out any evidence taking procedure, but accepted the motions of the other party for the judgment without verification, whereby he violated article 14(1). It is already unacceptable if the evaluation of evidence is not flawless and a State Party to the Covenant was even condemned for this reason: it is even more serious if there is no evaluation or evidence-taking procedure at all. HRAJ Chapter 7 / 3.2 at 256 “evidence that could have been very important for the due clarification of the homicides was not ordered, practised or evaluated” “the principles of evaluating evidence, according to which, the evidence must be evaluated as a whole, ... taking into account mutual relationships and the way in which some evidence supports or does not support other evidence”. In our case, the judge did not even ask at the trial (and it is not clear from the documents either) how the plaintiff substantiated her claim for spousal support, or why the total support was supposed to be $2000, or whether the respondent was able to pay that amount. Moreover, it was the judge himself who declared at the end of the trial that he had no idea whether this amount could be paid because it was not substantiated by any piece of evidence. „I much prefer finishing a case when I know that the amount of support I’m ordering to be paid is appropriate.” And my lawyer was sitting in the courtroom that time; he could have refuted the entitlement to spousal support, could have argued it was impossible to pay it and it could not even be paid from the salary estimated by the judge. However, it was forbidden for him to speak.

In its reply, Canada is claiming that the Distinguished Committee cannot deal with the evaluation of the evidence because this belongs to the exclusive right of the domestic courts.  The applicant does not wish to dispute this either. Nevertheless, the Distinguished Committee can examine the methods of the evidence taking procedure and, according to our position, it is indispensable to examine that in the present case. The disqualification from the case, the exclusion of the evidence already submitted to the court of the first instance, as well as preventing a person from using the remedies are such procedural methods concerning evidence-taking that are not compatible with article 14(1) of the Covenant. In other words, we can also say that this kind of evaluation is seriously arbitrary and unfair for the author; therefore, its examination is indispensable in this communication.
8. No legal reasoning were issued to the judgment, neither orally, nor in writing and so the principle of independence was violated, that is, 14(1). HRAJ Chapter 4 / 4.4.5 at 122 “The notion of independence of the Judiciary means, in particular, that:… the Judiciary has both the right and the duty to ensure fair court proceedings and issue reasoned decisions.” HRAJ Chapter 4 / 4.5.8 at 134 “It is further inherent in the notion of a competent, independent and impartial tribunal that it must give reasons for its decisions.” General Comment No. 32, para. 29 states: “Article 14, paragraph 1… the judgment, including the essential findings, evidence and legal reasoning must be made public…” The European Court of Human Rights introduced a practice that is consistent with the above interpretation when it established that the requirement of a fair proceeding expects the proceeding courts to issue legal reasoning to their judgments. It is true, however, that the legal reasoning does not have to go into minor details. However, they have to be detailed enough to allow a party to take advantage of his right to a remedy (Hirvisaari v Finland judgment of 27 September 2001, no. 49684/99).

9. The judgment, in the handwritten version of the judge, has an uncertain content because it is illegible and does not contain full sentences, but only abbreviations that could be turned into full sentences in different ways (see our submission of July 26, 2007 at para. 5). Therefore, it is uncertain what decision in fact was made by the court, which violates the term “determination by a tribunal”, that is 14(1). Sententia incerta non valet. In our view, if this judgment does not qualify as a determination, or a full determination, then, at the same time, this is also denial of justice. It is a strange situation if two parties turn to a court because they are unable to decide a dispute, then, after the decision of the court, they start a new dispute to decide what the decision of the court is and what the solution of the original problem is.
10. The judgment was edited not by the court but by the lawyer of the plaintiff, who substantially changed it; so this is not the decision of the court, (see our submission of July 26, 2007 at para. 5.) so the term “determination by a tribunal” was violated, that is 14(1), according to which all decisions are made by the court. (And also the principles of impartiality, equality of arms and fair hearing were violated.)

11. No explanation whatsoever can be admitted to justify the violation of these principles, not even a reference to an error made by the party. HRAJ Chapter 4 / 4.1 at 118 “The Human Rights Committee has unambiguously held that the right to be tried by an independent and impartial tribunal is an absolute right that may suffer no exception.” HRAJ Chapter 7 / 3.2 at 255 “the obligation of States parties to observe rigorously all the guarantees for a fair trial set out in article 14 of the Covenant admits of no exception”
III/35. Canada’s submission at paras. 48, 50 and 64: Is the 1 million dollar difference in the judgment a non-arbitrary and non-manifest error? I cannot decide whether it is less arbitrary, or rather less manifest… If a one million dollar error in a judgment is not a manifest error, then the administration of justice monopoly of the courts has no meaning.

Canada misunderstands both article 14(1) and the case decisions they referred to. What the case decisions mention is that if it is impossible to show the violation of any of the seven criteria of article 14(1) in the proceeding and the judgment (equal, independent, impartial, fair, public, determination by a tribunal, determination by a tribunal) and the “only” problem with the judgment is that the evidence was not properly evaluated, THEN the situation is in fact what Canada is stating. THEN the Committee only condemns the State Party if the evaluation of the evidence is arbitrary, or it was carried out as a manifest error, or it qualifies as denial of justice. That is, if the violation of none of the seven criteria can be confirmed and the ONLY problem is the evaluation of the evidence. However, we also have here a huge amount of other problems, and in fact five of the seven criteria were violated: fair, impartial, independent, determination by a tribunal, and determination by a tribunal; for more details see at paras. III/34, III/2 and III/3 of the present submission.

Of course, even beyond that, there are problems with the evaluation of evidence too. Canada wants to say that this is an unintentional and, in addition, unnoticeable and non-conspicuous error in every detail. Let us scrutinize these “unintentional errors” item by item.

1. The judge laughed at the marriage agreement exhibited by my lawyer at the very first court day (laughed heartily, loud and with an open mouth) and said he was not interested in a marriage agreement from Hungary; he would not read it and, to my misfortune, I happened to be in Canada. In fact he did disregard it subsequently.

2. An objection regarding jurisdiction was raised by my lawyer to the judge, stating that the judge could not conduct the proceeding because in that marriage agreement the use of Hungarian law and Hungarian jurisdiction were stipulated, but this was also ignored by him.

In Hungary, the provision in force that regulates which law is applicable to the personal and property relations of spouses is section 39 of Law-Decree No. 13 of 1979 on International Private Law. Subsection 4 of this section establishes that a change in the personal law of the spouses shall not affect the bearing of names established on the basis of the former law and the proprietary effects. According to section 62/F(1) of the same statute, the parties may stipulate the jurisdiction of court(s) of any country for their possible property law disputes or for a dispute arising from another legal relation. According to subsection (2), the court or courts specified have exclusive jurisdiction if the parties have no agreements to the contrary.

According to the author, the Ontario Court of Justice would have proceeded in accordance with the spirit of the Covenant if, after having examined the merits of the objection of the author regarding jurisdiction, they first had decided whether they had jurisdiction in the case before them and then, if they had established they had, they had decided whether another country had exclusive jurisdiction because, in this event, they would not have been allowed to hear the case or some specific claims pertaining to the case. Therefore, the Canadian court should have contacted, through the authority responsible for this matter in Canada, to the Ministry of Justice and Law Enforcement of the Republic of Hungary, or the Minister for Justice and Law Enforcement, and request certified information regarding the law to be applied and the international agreements in force between the two countries. Then, the court should have decided the issue of jurisdiction with due regard of all this. Taking into account that there was a contract in force between the two parties regarding the property law, which stipulated the jurisdiction of courts of the Republic of Hungary and the application of Hungarian law, none of the courts in Canada had jurisdiction regarding spousal support and Canadian law should not have been applied in this matter. As a result, the Canadian court should have transferred the case, as far as spousal support is concerned, to the Hungarian court that had jurisdiction. By ignoring this binding contract between the two parties without any reasons given and by this arbitrary evaluation of the evidence to the disadvantage of the author, they violated article 14, paragraph 1 of the Covenant, which is even more serious if we take into account that the other party did not dispute the validity of their contract in the proceeding.

3. It was also on the very first court day that the judge asked the lawyer of my wife how much spousal support they claimed. Then, upon obtaining the reply “$700”, he indignantly remarked “why don’t you request the double? I would approve it immediately.” That is how the spousal support claim of $1500 came into being. He obviously violated his duty of impartiality by giving this partial advice to the plaintiff.

4. At the beginning of the proceeding, the court openly acknowledged, and not only acknowledged, but also declared that this case had been prejudiced. In connection with article 14, General Comment No. 32, para. 21 states the following: “The requirement of impartiality has two aspects. First, judges must not allow their judgement to be influenced by personal bias or prejudice, nor harbour preconceptions about the particular case before them, nor act in ways that improperly promote the interests of one of the parties to the detriment of the other.”
5. The court did not respect in the judgment the separation agreement between the parents regarding the access to the child, without indicating any legal grounds and reasons. Although the court previously had recognized its lawfulness by pronouncing it as an interim order.
 This means reaching beyond the will of the parties. 

6. Even if there is no agreement regarding the child, the father still has a right to have access to the child according to Canadian law and also according to international children’s law; this was not complied with by the judge either.

7. The court did not comply with the regulations of substantive law guaranteeing that no spousal support is due in such cases.

8. The court did not conduct any evidence taking at the trial and did not even evaluate any evidence. They did not evaluate the disqualified evidence due to their disqualification, but we do not understand why they failed to evaluate the remaining evidence. The judgment contradicts all evidence, even the evidence that remained in the case.

9. The court did not orally pronounce the judgment at the trial.

10. The court did not give any oral reasons for the judgment at the trial.

11. The judgment was edited by the other party and it deviates from the handwritten version of the judge, and there is no legal reasoning in this edited version either.

12. It is unexplainable how a fifty year old judge, who has been working his entire life as a family law judge, could pass a 1 million 200 thousand dollar judgment, instead of a 50 thousand dollar judgment, other than through intentional error or partial judgment. According to the acts, it is fully obvious that he could not have awarded spousal support, whatever the missing bank papers and the evidence disqualified by him had contained because the wife is CAPABLE of work: FLA 30.

It has been recognized in law science that what is obvious, or of public knowledge, does not need proof. In fact, this Canadian proceeding and the decision made are also so obvious. It is obvious that the error was intentional and it is also obvious that the error in the decision can clearly be seen. It is not only the error in the decision is obvious, but also the intention behind it. However, what an intentional and gross error constitutes is exactly a form of denial of justice. Moreover, it can be seen in the court record that he was aware that he was about passing a wrong judgment and it is not unintentional that he did not allow me to have access to my child; he did so because he was not satisfied with my performance. “But he has not taken it upon himself, and I will be the first to say that this may not be a case where necessarily there should be no access, but the onus should be switched. If he wants to have access then he should come to court and say I made these efforts and I want to now see my kid. THE COURT:  All right, I will make the order.” These of his statements also exclude the possibility of unintentional error. “No error was arbitrary or could amount to a ‘manifest error’…”
What the judge did is an intentional and serious deviate from what the outcome should have been on the basis of the law that is a serious offence in most countries. I am reiterating that not much financial information was missing, almost all pieces had been submitted and whatever could have been in the missing ones, they would not have changed the fact that my wife was not entitled to spousal support under any circumstances according to the law (FLA 30) and I was entitled to have access to my child. The judgment is not substantiated by any piece of evidence and all evidence, even those pieces that had not been disqualified were contrary to it; even the statement of claim submitted by my wife and the facts pleaded by her lawyer at the trial contradicted it (for example the fact that my wife spoke excellent English). The court did not conduct any evidence taking procedure. According to the law, I would have to pay 1 million dollars less.

The judge is obliged to obey the law and pass judgments in accordance with the law. The “denial of justice” (The judge violates his obligations and is not willing to pass a judgment, or manifestly and intentionally deviates from the judgment should be passed according to the law) is a well-known type of offence in other countries; if a judge commits it, goes to jail. For such a judgment a judge would go to jail for many years, for example in Hungary, for an offence named “abuse of authority” and would be excluded forever from performing any kind of legal work. This type of behavior by a judge is a danger to society and it is the interest of the countries to penalize it in their criminal code. Through this act, I, a valuable scientist, lost my assets, my family members died and other scientists can also be crashed by judges with such a behavior. I am the victim and the judge is the perpetrator. Canada will lose a lot, if many valuable scientists die because of the unlawful behavior of the judges: there will be nobody to research, to develop, to pay taxes, but the scientists will fight the state (to get their kidnapped children and robbed assets back), instead of paying taxes to the government and enriching the country. Neither the judge, nor the Canadian Government can arbitrarily kidnap the children or rob the assets of the scientists invited from abroad.  Canada should defend not this judge, because he is harmful to Canadian society, but me, the scientist, who is a victim. 

Moreover, we cannot know what could have motivated the judge to intentionally deviate from the law. There is a suspicion of a possible retrieve from the unlawful one-million dollar gain by the plaintiff after the proceedings. But it can also be suspected that he wanted to get some money out of me if I did not want to get ruined to the extent that I later actually did. It would be for an investigation to discover the truth. However, even if the motivation cannot be established, it is still the criminal code that should handle this situation and not an appeal or any other remedy. The remedies are there to correct unintentional errors: the intentional errors are to be handled by criminal proceedings.

III/36. Canada’s submission at para. 49: The marriage agreement was also disqualified by the “answer struck out”. So this cannot be simply regarded as a separate error of the judge: this is part of the whole set of problems that arose from the disqualification and also forms part of the denial of justice explained at para. III/35 of the present submission.

III/37. Canada’s submission at paras. 50 and 63: It is true that everybody gets disqualified who commits such an error. That is true. However, this does not mean that there is no discrimination (different treatment); what it means is that everybody who commits an error is discriminated against. The fact that the law imposes a disadvantage, a serious disadvantage on a group, and this is equally applied to everybody within the group, does not point to a lack of discrimination: it only means that the entire group suffers an equal degree of discrimination. If we look at paragraph 13 of the Committee’s concluding observations to Canada’s fifth periodic report, we see the Canada Evidence Act stipulating that a number of terrorism suspects cannot learn the evidence during the course of proceedings. The Canada Evidence Act is applied here to everybody within a given group, but still there is discrimination: discrimination against the entire group. Or, as it is described in paragraph 14 of the Committee’s concluding observations, many people are detained waiting for the issuance of “security certificates”; however, the Immigration and Refugee Protection Act is applied to everybody within a given group. This is discrimination, of course, but not individual discrimination: it is discrimination against a group. Taking into account that the fair hearing is an inherent and irrevocable right of each person, what this regulation exactly does is to violate 14(1) by treating differently, in a discriminatory manner, the group of individuals that commit an error, similarly to what is described in paragraphs 13 and 14 of the Committee’s concluding observations.

III/38. Canada’s submission at para. 51: I have already answered this with details at para. III/2.

III/39. Canada’s submission at para. 52: I have already answered this with details at para. III/12, but I would also like to make a comment on the following statement: “Any disadvantage the author suffered under Canadian law was due solely to his failure…”. The judgment must be based on the facts and the law and the entitlement to spousal support, its possible amount, as well as the child access have no relation at all to a failure of a party under the “Canadian law”. The entitlement to spousal support depends on the wife’s capability of work and the access to the child depends on whether the parent has ever harmed the child. These do not depend on a possible failure of a party in the proceedings. In fact, the information and evidence submitted, substantiated without exception that I had treated my child well and that my wife was capable of work. All of my disadvantages are due to the unlawfulness and serious breach of duty of a judge.
III/40. Canada’s submission at para. 53: I have already answered this with details at para. III/29.

III/41. Canada’s submission at para. 56: Canada quotes here, word for word, the only section in the act that determines the entitlement of the spousal support: section 30 of the Family Law Act. I have already answered this with details at para. III/3.

III/42. Canada’s submission at para. 57: I have already written at para. III/28, but here also reiterate that, as far as the extent is concerned, the child support portion in the judgment is acceptable. However, I do not think that the only solution to the problem of raising a child is to give the mother $1,200,000 because the child would otherwise starve. The $1,200,000 amount is neither a standard, nor fair, nor lawful.

III/43. Canada’s submission at para. 58: I have already answered this with details at para. III/29.

III/44. Canada’s submission at para. 63: I have already answered this with details at paras. III/34 and III/37.

III/45. Canada’s submission at para. 64: I have already answered this with details at paras. III/34 and III/35.

III/46. Canada’s submission at paras. 65, 66 and 45: Yes, my judgment is different from what other people receive (article 26 of the ICCPR). Other people are receiving judgments based on the law, but I did not. The one based on the law would be of $50,000 and mine is of $1,200,000. Other people can have access to their children, but I cannot. I have demonstrated, also by statistics, that only a fraction of the population pay spousal support and hardly anyone to healthy women and no one pays, in proportion, this amount (see at paras. 10 and 6 of our submission of July 26, 2007). My judgment leaves me without sufficient money even for food. If this is not a flagrant judgment, but this is what also other people receive, then is everybody who divorced starving to death? The most secure source for me to know that this is not the judgment that other people receive is that I do not see, on my way home, dozens of corpse of people who had died that day lying about on the sidewalk. Well, if everybody received such a judgment, then about a thousand corpses of those who starved to death should be collected from the streets of Toronto every day: corpses of homeless people starving to death because of their support payments. Well, that is how I know that my judgment is different from what other people are receiving. And other people can have access to their children, but I have not, although no substantive-law reason arose to justify this: neither in the submissions, nor during the trial. Moreover, I substantiated everything, even through calculations and statistics.

IV. The extent of the unlawfulness of the judgment

The full judgment is $2000 a month; that is, $24,000 a year and $1,200,000 if we calculate it for 50 years. The correct amount would be the child support until the child completes 18 years of age. If we calculate it using the correct statistical data, the amount would be $400 a month, or $4,800 a year, or $72,000 for 15 years. However, if I cannot obtain employment in line with my qualification in the meantime, it would be less for such periods and the total would be around $50,000. That is, the unlawful part is more than 1 million dollars.

V. The process of disqualification and the process of document obtaining

We request that the Committee review the practice used by the Canadian courts for obtaining document. We are convinced that this practice is seriously violating some provisions of the ICCPR in many aspects. They try to obtain almost all the documents through the parties: A(B(C. As a first step, the court “A” obliges one of the parties “B” to write a letter to an addressee “C”, with a content prescribed by the court, and to request this third party “C” to provide the document. Our position is that if a person has to communicate, against his will and contrary to what he wants, with any other person, either orally or in writing B(C, then this is contrary to articles 18(2) and 19(2) of the ICCPR. This party cannot have a free opinion or free will; he has to represent, as his own, an opinion that was imposed upon him by a court and he is obliged to hide his own opinion. Moreover, this process is also logically erroneous because this party holds no device of enforcement in his hands and he cannot do anything, but ask for the same thing, again and again, and if the third party does not cooperate, then it is impossible for him to succeed. If the request is not successful, this party almost never gets away without being punished; they invent new and new reasons to show why he did not carry out the request properly. (Neither the acts regulate who - whether the lawyer or his client - how and how many times has to request the document, nor the judges would tell the party in advance, but later they would say something like “that is not what I meant…” And the judge would retroactively point to a way that we have indeed not tried, but he would not tell us the same in advance.  It is always easy, in retrospect, in all situations, to invent a third, fifth or twentieth method that has not been tried.) In our case, even the Canadian submission does not state that we did not request the documents. It is our fault, however, that the documents, although requested, did not arrive because we probably could have been more skilful with our requests. We accept that this is, according to the present regulations in Canada, a fault that deserves punishment. However, we dispute that this theory and practice can be maintained in the light of international human rights; our position is that this practice seriously violates the principle of nulla poena sine culpa, which is part of international human rights. The most shining instance here is the obtaining the declaration of the residential address. The source of the document here was not even a third party, but one of the parties to the case. What is the court doing here? What is logical? They are asking the opposing party to submit it. Although the court had maintained contact with the plaintiff on a daily basis, the plaintiff edited and took along the judgment to the court in person for having it stamped, met with the registrars; however, they requested the declaration, which was in the possession of the plaintiff, from the respondent. On top of that, it is the respondent who is at fault: although he has requested the document through his lawyer, but why did not he also request it differently, without involving a lawyer.

This method of requesting the documents is not prescribed by law. That is exactly the problem: the procedural laws do not stipulate anything regarding the ways of obtaining the documents and the judges chose this way in the whole country: A(B(C. That is, “A” tells “B” what “C” is supposed to do. But the court does not tell this to “C”, it is not “C” who obliged by the court and it is not “C” who gets penalized in the end. They tell it to “B” and it is “B” who gets punished at the end. This whole situation is as if they ordered in a court case either the wife or the husband to make sure that a Rolling Stones guitarist do something in a week. And if he fails to do that, then the party that received this order gets punished. If I explain, then even a 6-year-old child could understand that such orders cannot be issued and no punishment can be ordered later for the lack of success. 

The solution according to the international human rights of this problem could consist in making sure that the courts request third party directly to submit all data and facts that are controlled by that third party, for example within the framework of their obligation to make a witness statement. Everybody is obliged to appear as a witness and this can also be enforced.

VI. Achievable standard of living and possible savings

The judge used wage statistics. According to this statistics, a mathematician with a master’s degree makes $2,800 a month; after deducting $2,000 he is left with $800, which is not sufficient to secure even the lowest possible standard of living. The monthly expense statement that I had submitted contained an expense amount of $1640, covering the rent of a basement unit with two tiny rooms (in the cellar of a house occupied by other people), the cost of driving a fifteen-year-old car, telephone, internet and food, and the judgment left less than half of this amount for me.  In reality, the $800 is barely sufficient to pay for the smallest rental unit, but in no case would cover the combined costs of rent and food, not even for the cheapest rental unit and cheapest food. And the real, reasonably achievable salary is even lower than that if we take into account that I have a European degree that is not recognized by most employers, I have no Canadian experience, as well as my age (I was 36 years old when the judgment was pronounced).

The price of an ordinary flat in Toronto is $150 000. The price of a house is $300 000, and that of a luxurious one is around $500 000. 50% of the population do not possess wealth by the time they retire, 25% are flat owners, 25% are house owners. Perhaps the upper 10% own houses that worth $500 000. Among the upper 10%, couples own a $500 000-wealth, after a life’s work. That is a man with the highest position can save up half of it, $250 000. Half of his $250 000 wealth can be saved before the age of 40, the other half after 40. That is after 40, men in the highest positions, the richest ones can save $125 000. From me, however, ten times of the richest people’s achievement is expected, after the age of 40. I should save $1 200 000, and handle it over to my wife. In this situation, several members of my family deceased and my father got cancer.

Can Canadians imagine that, after completing 10 hours of scientific work, I, a scientist, a resident of Canada with one of the highest qualifications, am phoning my former wife, who is a resident of Canada with one of the lowest qualifications, is not willing to work, lives in a ten-room house from my work, and beg her, in tears, sitting in my 20 m2 rented cellar that has no heating and electricity, saying I have only had one meal today, so she should be merciful to me and give her consent to my second meal? Then, that she laughingly rejects me because she is saving for a piece of diamond-studded gold jewellery from my work and, anyway, I am only at two thirds of the $1,200,000 payment; so she does not allow me to have a second meal today? Can they imagine that I accept that? Well, whether they can or cannot, this will not happen! As long as I am alive and moving, I will resist, and they will not succeed in forcing this out of me. (This is not an exaggeration of the situation, but the reality that can be verified by arithmetical calculations. The judgment leaves me with $800 of my salary. The cheapest meal costs $5; this is $150 in 30 days if I have one meal a day. The cheapest way to get to work is by public transit and the monthly pass costs $100. So I would keep $550, but the cheapest rental accommodation is $700. With the $550 I can keep, I might be able to find a 20m2 cellar that is not destined to be a dwelling. As a matter of fact, no money remains for a second daily meal, or heating, or electricity, or telephone, or internet, or laundry, or new clothing, or dentist, or ophthalmologist, or cleaning supplies, or postage, or lawyer. And by the time I am at two thirds of this $1,200,000 payment, that is, at $800,000, my wife will have managed to save the price of a 10-room house from what she put by each month.)

A divorced person in Canada would pay, on average, $200 a month for one child, for an average of 10 years. I would pay 10 times as much for a period 5 times as long (since I would be obliged to pay until the end of my life, and even in my years of retirement), that means fifty times as much as an average Canadian. I am not able to carry cement bags that are 50 times heavier than those carried by other people; neither can I work 50 times more hours (50 x 8 = 400 hours of work a day). Or, as far as the utility of my work is concerned, I am not able to carry out an activity that is 50 times more useful so that it could demand a 50 times higher payment. A mathematician can obtain, we can say, 2x or in exceptional cases 3x as high a salary as an average wage earner; however, there are a lot of foreign-trained professionals who can only obtain work as cab drivers or similar low-skilled positions, with wages that do not exceed – or even remain below – average wages.

The amount of money I am supposed to pay equals the price of approximately 8 apartments in Toronto. Let us think logically. If a middle-aged person were able to save, keep and transfer to another person the price of 8 apartments in the second half of his life, then, in his whole lifetime, he would be able to save and keep the price of 16 apartments. Or, in case of a couple, the man and the woman could save the price of 16 apartments each, a total of 32 apartments. If that couple does not have to pay spousal support, they would keep this amount as savings. Would anybody think that this country is full of retired people who own 32 apartments? Can so much money be saved? Obviously not, so this is a huge miscalculation. In order to retroactively pay for a three-year marriage, I would have to work as hard as a couple saving the price of 32 apartments. If I had another three years long marriage, I would have to work as hard as a couple saving the price of 64 apartments. And if I wanted to save as much for myself as for my two former wives, with whom I was married for 3 years each, than I would have to work as hard as a couple able to save the price of 96 apartments. However, the reality is that 50% of the Canadian population do not own any apartments for their years of retirement, 25% own an apartment jointly with their spouse, and 25% jointly own a house, which is worth approximately two apartments. Of course, there is no such thing as retired people owning 32, 64 or 92 apartments.

Apart from this case, we can say, in general terms, that money for the regular monthly payments can only be put up by regular monthly work. The monthly $2,000 awarded in this judgment, that is three quarters of a $2,800 net salary of a mathematician, can only be earned by working three quarters of the 8-hour working day (6 hours) for somebody else. The amount of money to be paid can be earned by working 6 hours a day as a mathematician, or 12 hours a day on a low-skilled job. I am supposed to work 6 hours a day, or if I happen to have a low-skilled job, 12 hours a day for somebody else, for free, for my entire life. The same thing as if a person had to dig the garden of another person for 6 hours (12 hours) a day for his entire life for free, and he would be allowed to use only the remaining time to work to meet his own needs. (Do not forget that only 6% of this money or unpaid work – that is 21 minutes of work a day –, is for the child, and 94% is for a healthy 25-year old person who does not want to work for her entire life.) That was the fate of the Canadian slaves some 200 years ago: they were forced to work 6 to 12 hours for free for their master, who did not like to work, but wished to have a standard of living in luxury. I do not want to share this fate!

VII. Unjust proceedings and unlawful judgments as disciplinary measures

Canada is using the disqualification of the parties and the exclusion of evidence, submissions, statements of claims and counterclaims exactly for the purposes of punishing those who make mistakes in proceedings. Upon such disqualifications the judgments will not be based on the facts and the law; that is the majority of them will be unfair and unlawful. In fact, Canada is using unlawful judgments to punish those who make mistakes, and even more so, to maintain order through fear from unfair judgments. Their logic is that everybody feels fear of unlawful judgments, so they prefer respecting the rules concerning orderliness. I understand the basic goal, and I can even accept it, but the way used to achieve this goal is completely unacceptable. There are very efficient, but forbidden, ways to maintain orderliness: this one is a typical example of it. (And this is not forbidden just because I say that, but because article 14(1) of the ICCPR forbids it!)

If a hospital introduced ordering the doctors to perform surgery with closed eyes on the patients who refuse to eat spinach for lunch, smoke at a wrong place, talk or turn the radio too loud, or, my gracious, steal something from their roommates, then the orderliness would be incredibly perfect at that hospital. If, as a punishment, the doctors performed the surgery with closed eyes, refused reviewing the X-ray or the laboratory findings, or even listening to the complaints of the patients who describe which of their legs hurts, an outstanding orderliness could be achieved. To generate a sufficient degree of fear (general prevention), it would be enough to perform a surgery to the death with closed eyes on a single person per month. By such means, an outstanding orderliness could be created; however, these are gambling with human lives. Yes, the surgeon may cut the patient on the right area, but that is not sure. This is a gamble with human lives, or even more: murder.

If a judge is not willing to look at the data, submissions, evidence, counterclaims, does not hear the respondent and makes a decision “with closed eyes”, then this is the same gamble, and yes, with human lives. Such a closed-eyed judgment cost me at least the lives of 3 family members. And this is, let us name it what it is: murder. It is the same murder as if a pilot landed a plane with closed eyes as a punishment, or if a doctor performed the surgery with closed eyes as a punishment. Also unacceptable is the explanation that the death of the patient is his own fault, he is to blame for his own death because the surgery on him would have been performed with opened eyes if he had respected the orderliness; and the surgeon is not to blame: he was not supposed to know the content of the laboratory findings because he was not supposed to read them due to the punishment. “iniuria non excusat iniuriam” = “one illegitimacy does not justify another” Passing decisions with closed eyes is a gamble. The judgment may turn out to be correct and may be the same as if the judge had read the evidence and the counterclaim, but it is also possible that the outcome is a completely impossible judgment. This is as if we made a step forward into the dark, but we do not know what is there. There may be a smooth path, may be a wall, or, in worst case, a precipice.

The price paid for such a closed eye judgment is the death of 2 people 1 with cancer just within my family. How many people may die across Canada for the same reason? Although I may err concerning the naming, the facts that I expounded are true and since it can be assumed that many people die, I think this would qualify as mass murder. 

It is widely understood in Canada that a person accused of murder cannot be sentenced after disqualifying a fingerprint evidence that excludes his guilt, or after preventing both the accused and his lawyer from arguing and rebutting the charge on the trial. It is understood in Canada that a person who is not guilty of murder cannot be sentenced for murder, just because he for example violated the rules of the jail during his preliminary arrest, or because a bank did not mail him a bank statement in time. However, they do not understand all this in connection with a civil proceedings; they do not understand that the refuting evidence cannot be disqualified, here either; and, in the same way, a person cannot be deprived of his child forever and obliged to pay a 1 million dollar that he does not owe according to the law, but only because he has violated the rules.

VIII. Summary of the rebuttal of the Canadian submission

In its reply to my submission, the Canadian Government alleges that I failed to show due diligence both in the proceeding of the first instance and with regard to exhausting the domestic remedies; therefore, I have no right to point to the violation of the Covenant before the Distinguished Committee and otherwise the judgment and the proceedings were in accordance with Canadian law. However, my position is that the subject of the present proceeding is not whether the proceeding is in accordance with Canadian substantive and procedural law, but whether the proceeding and the underlying Canadian legal regulations are in accordance with the provisions of the Covenant that was ratified by Canada. While, the Canadian submission does not go into details regarding whether the Government of Canada has shown due diligence in order to comply with its obligations. In fact, by ratifying the Covenant, the Government of Canada assumed the obligation of making adjustments in its legal system, as well as in the system of its legal institutions and proceedings, to ensure that everybody can enjoy the fundamental human rights specified in the Covenant.

The author recognizes this does not mean that the proceeding authorities or courts can never commit mistakes of a technical nature, or that the proceedings are always faultless. However, the violations we complained about in this case go beyond this category in qualitative terms. Disregarding the exclusive jurisdiction stipulated by the parties in a binding contract, a partial suggestion made at the trial to favour one of the parties, the lack of legal reasoning in the judgment cannot be considered errors of a technical nature. The domestic law legalize the institution of the disqualification and the cancellation of evidence submitted to the court render the violation of requirements such as the adversary proceeding and the equality of arms of the parties in these proceedings. According to the position of the author, the Government of Canada failed to respect its obligations derivable from the Covenant; therefore, the consequences, the legal injury cannot be remain the burden of the author just because this is considered lawful according to Canadian law. Of course, the author is well aware that each country has its sovereign rights to shape their legal systems and the solutions are different from country to country; however, this freedom of the countries cannot go so far as to allow them to make the content of the fundamental rights guaranteed by the Covenant empty.

Distinguished Committee! I believe I took each and every step that I can be expected to take, both in the first instance proceeding and in exhausting the remedies. However, I do not have the power and the tools in my hand like the courts of a country and the executive bodies backing them do so that I could enforce the issuance of the document from a third party as requested by the court. (This would be an offence in Hungary: the criminal code calls it “constraint” or “taking the law in one’s own hand” and sanctions it.) And a fault of a third party cannot be attributed in any Rule of Law State to a non-culpable party; and in particular, cannot be punished by disqualifying his evidence that was certified up to that point, by disqualifying him from the rest of the proceedings, or by allowing a remedy for him available depending on the consent of the opposite party, although the function of this remedy is to correct a possible error of the court.

IX. Final conclusions

A complaint has been submitted to the Distinguished Committee in connection with a judgment that seriously deviates from the Canadian law in force; this can obviously be seen even without any legal education. The applicable law and the facts of the case are as simple as shelling peas; upon reading the substantive law at the section 30 of the Family Law Act, and in the light of the facts, it can immediately be recognized that this is a more than one million dollar deviation from the law. 

Contrary to what is stated in Canada’s submission, we have exhausted all available effective remedies and so any reasons for excluding of admissibility contained in 5(2)(b) or any other section of the Optional Protocol does not exist. We therefore request the Distinguished Committee to declare our communication to be admissible.

Canada has very seriously and obviously violated the human rights concerning court procedures specified in article 14(1) of the Covenant. In addition, it is substantiated that Canada has violated a number of other human rights specified in the Covenant: articles 2(3)a, 8(2), 8(3), 17, 18(2), 18(4), 19(2), 23(4) and 26. It cannot be tolerated that a justice system punishes people by taking away their children for no reason and unlawfully imposes a 1 million dollar payment. And, indirectly, by causing a person’s family members to die and him to get sick, poor, or by preventing him to have more children and ruining the life of his existing child forever, leaving her without a chance of change. It cannot be tolerated at all if unlawfulness is imposed upon a person as a punishment, for whatever reason and to whatever extent. This unlawful judgment is a direct consequence of a situation in which a party can state anything without control because the other party cannot dispute it and, what is worse, this party that remains in the proceeding does not prove anything of what is stated at the trial.

Canada questioned the fundamental criterions of a lawsuit that are 3000 years old. Fundamental features of a lawsuit are the dispute, as well as the presence of the two parties and a person who decides the dispute. If any of these is missing, the resulting something cannot be named as lawsuit any longer. The symbol of justice, Justitia, has been more or less unchanged since the times of the ancient Greek culture: the Romans only adopted this symbol from them. Each detail of this symbol carries an important message and, although they have been inseparably linked to justice for as long as 3000 years, Canada has violated all of them. The two sides of the scales, as a symbol, say that the evidence and the argumentations of both parties have to be weighed. The scales do not have one side, so it is not enough to weigh the evidence and the argumentations of one of the parties. The scales mean there is a need to weigh: that is, the evidence taking procedure cannot be abandoned. The scales, the process of weighing and the balance are there to point out that the courts cannot be places for making gains. Justitia does not have a roulette wheel in her hand so that one of the parties could leave with a 1 million dollar gain, but everybody gets what they are giving or gave in the past. The blindfolded eye shows that the judge is impartial, does not look at who the parties are and none of the parties has any advantage, for whatever reason. And they do not have any advantages not only over each other, but also over parties to other cases. The sword symbolizes independence, protection against pressure and the enforcement of the fair judgments passed.

Our position is that we have successfully established both the issue of admissibility and the merits of our case. Canada has violated articles 2(3)(a), 8(2), 8(3), 14(1), 17, 18(2), 18(4), 19(2), 23(4) and 26; therefore we request the Distinguished Committee to condemn Canada.       

Yours truly,


Dr. Istvan Barbalics
Peter Vargay
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author
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Distinguished Human Rights Committee

Request

In our communication commenced on 5 December 2007 it was Canada who made comments on our petition first. OHCHR Petition Team gave Canada a time limit of 6 months to do so, in accordance with Rule 97(2) of the Committee’s Rules of Procedure. Next, we made comments on the submission of Canada, with a time limit of 2 months based on Rule 97(6). The Petition Team forwarded our submission to Canada, but we were informed on the phone that no deadline was set to make comments because they are not expecting any further comments as well as because Canada usually never replies. 

We request the Distinguished Human Rights Committee to set a time limit of 2 months for Canada as well in accordance with Rule 97(6).
We request the Distinguished Human Rights Committee to try to somehow force Canada to allow me to see my child (child access, child visitation) on a temporary basis because this communication may drag on for four to five years.

Yours Truly,

Peter Vargay
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Dear Mr. Barbalics,

I have the honour to transmit to you, for information only, the State party’s further submissions on admissibility and merits dated 10 February 2009, concerning communication No. 1639/2007, which you submitted to the Human Rights Committee for consideration under the Optional Protocol to the International Covenant on Civil and Political Rights, on behalf of Mr. Peter Zsolt Vargay.

Yours sincerely,


Ibrahim Salama


Chief


Human Rights Treaties Branch

Mr. Istvan Barbalics
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1025 Budapest

Hungary

Government of Canada Permanent Mission of Canada to the United Nations and the World Trade Organization

Gouvernement du Canada
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auprès des Nations Unies el de l’Organisation mondiale du commerce
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Reference:
Communication No. 1639/2007.

The Permanent Mission of Canada to the Office of the United Nations in Geneva presents its compliments to the Office of the United Nations High Commissioner for Human Rights and has the honour to address the United Nations Human Rights Committee in the case of Mr. Peter Zsolt Vargay (communication No. 1639/2007).

The Mission of Canada is pleased to provide the Committee with supplementary response of the Government of Canada on the admissibility and merits of the communication.
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The Permanent Mission of Canada avails itself of this opportunity to renew to the Office of the United Nations High Commissioner for Human Rights the assurances of its highest consideration.

Geneva, 10 February 2009.
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Executive Summary

In his supplementary submission to the Human Rights Committee (the “Committee”) dated July 26, 2007, which Canada received in August 2008, the author alleges that the family law proceedings and the Court’s final order violated his rights under articles 2(2), 18(4), 19(2) and 23(4) of the International Covenant on Civil and Political Rights (the “Covenant”). The author’s reply dated August 25, 2008 raises further allegations in relation to article 8(3) and 17 of the Covenant. This is further to the author’s earlier submission date-stamped by the OHCHR Registry October 9, 2007 wherein he alleged that Canada violated his rights under articles 2(3), 8(2), 14(1) and 26 of the Covenant.

In this supplementary response, Canada provides additional information and argument further to its previous submission dated July 7, 2008. Canada maintains that the author’s allegations are inadmissible for failure to exhaust domestic remedies, for incompatibility and for non-substantiation of allegations.

Canada submits that the author failed to exercise due diligence in exhausting his domestic remedies. In his submission to the Committee of October 2007, the author’s allegations focussed on his support allegations. His submissions dated July 26, 2007 and August 25. 2008 elaborate on his claims in relation to access to his child which were not previously raised. Consequently in this supplementary submission, Canada will elaborate on the access aspect of the author’s claim. During the domestic proceedings, the author was given opportunities by the family court judge to arrange access visits with his daughter. However, it appears from the court materials that the author never followed through with arranging these visits. The access visits between the author and his child were initially ordered to be supervised due to the outstanding criminal recognizance order that prohibited the author from having contact with his wife or their child. The author did not attend the final court hearing, nor does he appear to have provided his counsel with sufficient instructions in his absence in order to obtain a final order in relation to access to his child.

As outlined in Canada’s July 7, 2008 submission to the Committee, the author’s failure to comply with orders of the court resulted in his answer being struck out. The remedy of striking out a pleading is a discretionary one applied by a court only in the most serious cases of non-compliance where the court is left with no other remedy in order to proceed with the case justly. Following the final order striking the author’s pleadings, the author had the right to appeal the part of the order striking his pleadings. Had the author succeeded in that appeal, he then would have had the right to appeal the order relating to custody/access. Contrary to the advice he received from his lawyers, the author chose not to take the steps necessary to pursue the appeal. The author still retains the option to bring a new application to seek to vary the final order made by tile court in relation to access and support.

Canada submits that the author’s allegations with respect to articles 18(4), 19(2) and 23(4) of the Covenant are inadmissible on the ground of non-substantiation, in that the author has failed to establish his case even on a prima facie basis. Canada submits that the author’s allegations with respect to article 19(2) are also incompatible with this article

of the Covenant. Freedom of expression does not include a right to express oneself in court without regard to the rules which have been established to ensure that court proceedings are fair and effective. In the alternative, the author does not demonstrate that his freedom of expression was violated by Canada nor does he establish that Canada failed to take steps to ensure the equality of rights and responsibilities of spouses upon the dissolution of marriage or his liberty to ensure the religious and moral education of his child.

Canada continues to rely on its previous submissions contained in its response dated July 7, 2008 to answer the allegations related to articles 2(3), 8(2), 14(1) and 26 of the Covenant. Canada submits that the author’s allegations with respect to articles 2(2) and 8(3) should be dismissed for the reasons outlined in Canada’s previous submissions under art. 2(3) and 8(2) respectively. Canada submits that the author’s allegation with respect to article 17 should be dismissed for the reasons set out in this supplementary response under articles 18(4) and 23(4).

It is therefore Canada’s position that the author’s Communication is inadmissible pursuant to articles 2 and 5(2)(b) of the Optional Protocol to the International Covenant on Civil and Political Rights and Rule 96(b), (d) and (f) of the Committee’s Rules of Procedure.

Alternatively, in the event that this Committee determines that the Communication is admissible, the Government of Canada submits, on the basis of this same submission, that the Communication is without merit because the author has failed to establish any violation of the Covenant.
I.
Introduction

1.
Further to its submission dated July 7. 2008, the Government of Canada on behalf of the Government of Ontario submits to the Human Rights Committee (the “Committee”) the following supplementary response which contains additional information and observations with respect to the supplementary submission received by the Committee under the Optional Protocol to the International Covenant on Civil and Political Rights (the “Optional Protocol”) from Mr. Peter Zsolt Vargay (“the author”) dated July 26, 2007, which Canada received in August 2008 and the Reply to Canada’s Response dated August 25, 2008. The author’s supplementary submission alleges that his rights were violated pursuant to articles 18(4), 19(2) and 23(4) of the International Covenant on Civil and Political Rights (the “Covenant”), The Reply reiterates points that were made in the author’s submissions and also raises for the first time allegations under articles 8(3) and 17 of the Covenant.

2.
Canada continues to rely on its previous submissions contained in its response dated July 7,2008 to answer the allegations related to articles 2(3), 8(2), 14(l) and 26 of the Covenant. Canada submits that the author’s allegations with respect to articles 2(2) and 8(3) should be dismissed for the reasons outlined in Canada’s previous submissions under art. 2(3) and 8(2) respectively. The author’s allegation in respect of article 17, raised first in his reply, should also be dismissed for the reasons outlined in the following submissions under articles 18(4) and 23(4).

3.
In this supplementary response Canada addresses, in particular, the author’s allegations in respect of articles 18(4), 19(2) and 23(4) of the Covenant.

4.
Canada maintains that the author’s Communication is inadmissible because the author did not exhaust domestic remedies, some of the allegations are incompatible with the provisions of the Covenant and because of a failure to substantiate the allegations. Alternatively, if this Communication is declared admissible, the Government of Canada requests the Committee to conclude, based on the same submissions, that the

Communication is without merit because the author has failed to establish a violation of any article of the Covenant.

II.
Summary of the Facts and Domestic Proceedings

5.
Canada submits that the author’s summary of facts contains many incorrect statements and allegations. For the purposes of this submission, Canada relies on the summary of facts contained in its submission dated July 7, 2008.

III.
The Communication is Inadmissible

A.
Failure to Exhaust Domestic Remedies

6.
The Government of Canada submits that the author has failed to exhaust all available domestic remedies as required by articles 2 and 5(2)(b) of the Optional Protocol and Rule 96(f) of the Rules of Procedure of the Human Rights Committee (the “Rules of Procedure”).

7.
Canada relies on the arguments it made in its July 7, 2008 submission and further explanation provided in this supplementary response.

B.
Incompatibility of allegations related to art 19(2) freedom of expression with the provisions of the Covenant

8.
With respect to the author’s allegations that Canada has violated his right to freedom of expression as guaranteed by article 19(2), Canada submits that his communication is inadmissible on the grounds of incompatibility with the provisions of the Covenant, pursuant to article 3 of the Optional Protocol and Rule 96(d) of the Rules of Procedure. In the alternative, the allegations with respect to article 19(2) are inadmissible on the grounds of non-substantiation.

C. No Prima Facie Violation of Articles 18(4), 19(2) and 23(4) of the Covenant

9.
The Government of Canada takes the position that the author has not sufficiently substantiated, for the purposes of admissibility, his allegations with respect to articles 18(4), 19(2) and 23(4) of the Covenant. Therefore, those aspects of his communication should be held to be inadmissible as not constituting a “claim” within the meaning of articles 1 and 2 of the Optional Protocol and not satisfying Rule 96(b) of the Rules of Procedure.
Article 18(4)

10.
Article 18(4) obliges states to respect a parent or legal guardian’s liberty to participate in the formal moral or religious instruction of their children.

11.
The author argues that his rights under article 18(4) have been violated because he does not currently have access to his daughter.

12.
The Final Order
 in the Vargay’s family court case granted custody of the child to Ms. Vargay. There was no order made as to access by the author to his child.

13.
Under Canadian law, when a parent is granted custody, they receive a bundle of rights and responsibilities with respect to the care and control of the child designed to promote the child’s long-term best interests.

14.
An access parent, however, is still entitled to share his or her ordinary lifestyle, including religion, with a child. He or she has the right to visit and he visited by the child.
 The access parent also has the right to be kept informed about a child’s

educational, health and recreational problems or progress. This information must be requested by the access parent.

15.
The author could have established regular access with his daughter, as was initially ordered by the Court. As is set out further below, the author’s current lack of access to his daughter is based on his own actions. This includes the author’s failure to make the arrangements for supervised access visits, and ultimately his decision to leave the jurisdiction of Ontario while court proceedings were ongoing and without giving sufficient instructions to his counsel. This resulted in the Final Order containing no order as to the author’s access to his daughter. Consequently, the author’s current lack of participation in his daughter’s moral or religious instruction is not a result of any action taken by Canada. It is also still open to the author to return to Ontario to attempt to vary the Final Order in order to obtain regular access to his daughter.

16.
For those reasons, Canada submits that the author has therefore failed to establish a violation of article 18(4) of the Covenant and asks that the Committee declare this part of the complaint inadmissible.

Article 19(2)

17.
The author also alleges that Canada violated his right to freedom of expression under article 19(2) on the grounds that: i) Ms. Vargay received state—funded counsel in her family law matter: ii) Ms. Vargay may have been required to seek financial support from the author in order to receive social assistance and the author was therefore forced to express himself in these proceedings; and iii) his Answer was struck in the family law proceedings and therefore he was denied his right to express himself in the proceedings.

18. Article 19 states:

1.
Everyone shall have the right to hold opinions without interference

2.
Everyone shall have the right to freedom of expression; this right shall include freedom to seek, receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print, in the form of art, or through any other media of his choice.

3.
The exercise of the rights provided for in paragraph 2 of this article carries with it special duties and responsibilities. It may therefore be subject to certain restrictions, but these shall only be such as are provided by law and are necessary:

(a)
For respect of the rights or reputations of others;

(b)
For the protection of national security or of public order (ordre public), or of public health or morals.

Legal aid

19.
The relationship between the availability of Legal Aid and any infringement of the author’s freedom of expression is not clear from the author’s submission. The author appears to partly base his argument on the grounds that Ms. Vargay’s lawyer was funded by Legal Aid Ontario, an independent but publicly funded and publicly accountable non-profit corporation that administers the province’s legal aid program.

20.
Contrary to what the author states, a lawyer funded through Ontario’s legal aid program does not serve the interests of the government. A legal aid lawyer must serve the interests of their client only. In the same manner as a privately-funded lawyer, a legal aid lawyer must comply with the Law Society of Upper Canada’s Rules of Professional Conduct
, and their advice to their client is bound by solicitor-client privilege.

21.
The author had sufficient financial resources that enabled him to hire a lawyer in his family law proceedings without the need for legal aid. If the author had met Legal Aid Ontario’s low-income financial criteria, he would have also been eligible to receive a legal aid certificate.

.

Social assistance

22.
The author is correct where he states that Ontario requires a person seeking social assistance to first pursue support from their spouse. It is not clear from the Court materials, however, whether this in fact occurred in Ms. Vargay’s case.

23.
The Ontario Works Act, 1997
 and its regulations require applicants and recipients to pursue any income that may be available to them. The Ontario Works Family Support directive indicates that an applicant is required to make reasonable efforts to pursue child or spousal support to which he or she, or a dependent, may be entitled in order to be eligible to obtain assistance. Eligibility is not based on the actual receipt of support payments, but on the efforts being made to obtain support. The requirement to pursue support may be waived on a temporary or permanent basis in certain circumstances, including domestic violence situations or where there is a restraining order in effect.

Answer struck

24.
As Canada outlined in its July 7, 2008 submission, the author failed to provide adequate financial disclosure as required by Ontario law despite repeated orders by the family court judge and the advice of his lawyer. Consequently, the author’s pleadings were struck from the record. The author alleges that this violated his freedom of expression.

25.
Contrary to what the author states in his submission, Ontario is not the only jurisdiction that permits a court to strike a party’s pleadings on the basis of inadequate financial disclosure. A number of other jurisdictions in Canada have similar laws in effect.

26.
While it is considered to be the “ultimate sanctions” against an uncooperative party, the Family Law Rules permit a court to strike a party’s pleadings in the interests of justice in circumstances where: a party has failed to follow the Family Law Rules
 a party has failed to obey an order to serve and file a financial statement;
 the pleadings as filed may result in a delay or make it difficult to have a fair trial;
 or a party has failed to obey an order made on motion
.

27.
The remedy of striking out a party’s pleadings is a discretionary one that a court will apply only in the most serious of cases following a party’s failure to comply with previous orders of the court to provide disclosure,
 Striking a party’s pleadings has been described as the “ultimate sanction” when “nothing short of striking out will do”.
 In order to make such a ruling, there must be clear evidence of deliberate default and a complete disdain for orders of the court.
 The rationale for such an order is that repeated inadequate disclosure by a party “strikes at the heart of the civil justice system”.

28.
The ability of a court to strike a party’s pleadings under the Family Law Rules has been considered by the Ontario Court of Appeal.
 In the Murano case, the father failed to comply with a series of orders made in a divorce proceeding that he pay interim child support, interim spousal support and requiring that he provide detailed financial disclosure. The Court held that while it is generally preferable to avoid the sanction of striking pleadings where children’s interests are involved, such a ruling will be upheld in circumstances where there is ample evidence to support a finding that the party failed to make adequate disclosure.

29.
Canada submits that the author’s allegations with respect to freedom of expression fall outside the scope of article 19(2) of the Covenant.

30.
With respect to his first allegation, the availability of Legal Aid does not affect the author’s freedom of expression. Nor does his second allegation concerning the requirement to pursue support from a former spouse fall within the scope of freedom of expression. The author appears to be alleging that the requirement obliged him to respond and his freedom of expression was thus violated. However, the requirement, which exists to ensure the integrity of the social assistance scheme, does not amount to a situation of forced expression. The author was not compelled to express himself.

31.
Finally, freedom of expression does not encompass the freedom to express oneself in any forum and in any manner that one desires. In Zundel v. Canada, the Committee took the position that the author’s inability to hold a press conference in a particular room of Canada’s Parliament was not within the scope of freedom of expression.
 Also, in Baban et al. v. Australia, the Committee noted that a hunger strike might not be subsumed under the right to freedom of expression. The Committee stated that even if it was considered protected for the “sake of argument”, other concerns may take precedence (in that case, the health and safety of prison detainees) and be a legitimate limit within article 19(3).

32.
Similarly, the order striking the author’s answer from the record did not affect his freedom to express himself on the issues before the court. He is free to express himself in any forum including the court so long as he does so according to the rules which are in place to ensure fair and effective proceedings.

33.
The allegations relating to freedom of expression are incompatible ratione materiae with the provisions of the Covenant and should be dismissed pursuant to article 3 of the Optional Protocol and Rule 96(d) of tile Rules of Procedure.

34.
In the alternative, the restrictions on his right to express himself in the court proceedings are justified under article 19(3) of the Covenant: they are prescribed by law; address one of the aims enumerated in article 19(3) above; and are necessary to achieve a legitimate purpose.
 The limitation of this right by proportionate laws to preserve the fair administration of justice has been recognized as legally valid.

35.
In the Committee’s decision in Lovell v. Australia, it was decided that the author’s conviction for contempt of court was a permissible restriction of his freedom of expression as he had used documents contrary to the rules of discovery.
 The Committee stated that the institution of contempt of court has a legitimate aim of protecting various goals, including the public order and integrity of the court. Similarly, the author’s Answer being struck could be classified under the same justifiable goal under the permissible limits to freedom of expression found in article 19(3) of the Covenant.

36.
For those reasons, Canada submits that the author has failed to establish a violation of article 19(2) of the Covenant and asks that the Committee declare this part of the complaint inadmissible.

Article 23(4)

37.
Article 23(4) of the Covenant provides that a state shall take appropriate steps to ensure equality of rights and responsibilities of spouses during and after their

marriage. Spouses have equal rights and responsibilities, hearing in mind the paramount interest of children in any arrangements affecting them.

38.
The author alleges that Canada has violated his right by denying him access to his child without any valid reason.

39.
Under Ontario law on separation both parents are equally entitled to custody of their child. This presumed equal right to custody may be changed by a court order for custody or access. The order must be made in accordance with the best interests of the child.

40.
The author was initially granted interim access to his child twice per week by Order of the Ontario Court of Justice dated May 13, 2004.
 The order for access was subject to the author changing the bail conditions in his recognizance of bail that prohibited him from having contact with Ms. Vargay or his child due to concerns for their safety. Canada does not have information as to whether access visits occurred, but it appears from the Court materials that they never did.

41.
On July 15, 2004, a further interim Order
 was made granting the author weekly supervised access to the child to commence as soon as arrangements were made with the supervised access centre.

42.
It appears that no steps were taken to arrange the access, as a subsequent Order dated October 7, 2004,
 directs the parties to contact a supervised access centre by October 13, 2004 to begin the necessary arrangements.

43.
Under Canadian law, a Court is permitted to make an order directing that access to a child be supervised.
 Ontario courts have held that supervised access should not be a long-term solution, except in exceptional cases.

44.
It does not appear that the author pursued his access rights to his child as granted by the court Orders dated May 13, July 15 and October 7, 2004. The author also left the jurisdiction where his child resided prior to the Final Order being made. The Final Order is silent as to the author’s access. The judge’s endorsement from the hearing states that “there is no order as to access”. Such an order was likely made because the author did not attend the court proceeding nor does he appear to have instructed his counsel to seek an access arrangement. The author’s current lack of access to his child is therefore due to his own actions where he essentially abandoned his claim for access to his child.

45.
The author argues that he was denied access to his child due to his failure to provide financial information to the court. Under Ontario’s Family Law Act, every parent has an obligation to provide financial support for their child during the child’s infancy.
 Canadian courts have held that the obligation to pay child support is unconditional. A child’s right to support is independent of a child’s right to access, and an access parent may not be denied visits with their child by reason only of their failure to pay child support.
 Similarly, an access parent may not withhold child support because the custodial parent denied access.

46.
Under Canadian law, an order for custody and access to a child may be varied if there has been a material change in circumstances that affects the best interests of the child. Since the best interests of children are never static, custody and access orders are

never final.
 If the author wishes to establish an access arrangement with his daughter in the future he will need to take the necessary steps to obtain a variation of the Final Order.

47.
Committee jurisprudence has held that only exigent circumstances justify a loss of a parent’s access to their child. However, deference will be given to a State party’s decision if it is shown that the authorities carefully weighed all of the evidence before them and acted with the best interests of the child in mind.
 In the author’s case, it should be noted, it is his own actions that have resulted in his current lack of access to his child. Had the author attended the court hearing or instructed his counsel to seek an adjournment, he may have been able to prevent his pleadings from being struck.

48.
Examples of cases where circumstances were deemed exceptional include the Committee’s decision in Balaguer Santacana v. Spain.
 In this case, exclusive custody was awarded to the mother after the father continuously failed to observe modalities of his right to access. The Committee noted that Spain had ascertained among other facts that the author had never complied with his financial obligations towards his daughter’s upbringing, and the allegations he made regarding the disorderly lifestyle of the mother and the poor health of the child proved false. The Committee concluded that there had been no violation of the Covenant.

49.
In J.P.L. v.  France, both parents were ordered to submit to a psychological-medical examination, but the father categorically refused to meet with the assigned social worker. The judges seized of the matter took this factor into consideration when they decided that the father should not have access to his children.
 In that case, the father was deemed to have a negative impact on his sons’ well-being and development as his intense focus on their scholarly pursuits had taken the place of providing emotional love and stability.

50.
Even in a case where there were no exceptional circumstances, the Committee has shown deference to a State party as the trier of fact is in a better position to appreciate the circumstances of individual cases. In Hendriks v. The Netherlands,
 the Committee concluded that the denial of the author’s access to his son due to the stress it would cause to the child did not violate the Covenant. Although the Dutch courts recognized that there was no inappropriate behaviour on the part of Mr. Hendriks and that the unilateral opposition of one of the parents was not a sufficient ground to deny access to the other parent, the child’s well-being and the right to grow up in a harmonious family environment prevailed.

51.
It has been observed that it is a common practice of the Committee to side with the decision of family courts in the absence of procedural defects in the domestic proceedings.
 The author’s case is in fact distinct from the above Committee jurisprudence in that no decision was made on the facts denying the author access to his child. Rather, the author did not sufficiently engage in the judicial process in order to allow the court to make a ruling on the merits in relation to his claim for access, despite the multiple adjournments that were granted to the author by the court.

52.
For the above reasons, Canada submits that the author has failed to establish any violation of article 23(4) of the Covenant and asks that the Committee declare this part of the complaint inadmissible.

IV.
The Communication is without Merit

53.
Alternatively, in the event that this Committee determines that the communication is admissible, the Government of Canada submits, for the same reasons as above, that the Committee should declare that the Communication is without merit because the author has failed to establish any violation of the Covenant.

V.
Conclusion

54.
In addition to the information and argument provided in this supplementary response, Canada continues to rely on the previous submissions it made in this matter in its response dated July 7. 2008.

55.
Canada respectfully submits that the Communication is inadmissible on the basis of failure to exhaust domestic remedies, incompatibility and non-substantiation of allegations. In the alternative, Canada requests the Committee to conclude, based on the totality of its submissions, that the Communication is without merit as the author has failed to establish a violation of the Covenant.
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